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PROFESSIONAL ETHICS COMMITTEE OPINION NO. 5* 


It is the opinion of the Committee that where a lawyer intends to be a witness 
to a material matter in the trial of a case, it would be a violation of Canon of 
Professional Ethics No. 19, for either him or the law firm of which he is a 
member, to appear as counsel in the case, and further, that if such lawyer or the 
firm of which he is a member, has appeared, both he and his firm should with- 
draw from the case when it becomes apparent that he will be such a witness, 
except in those rare cases where from some unforeseen event occurring in the 
progress of the trial, his testimony becomes indispensable to prevent an injustice. 
However, such representation would involve no impropriety where testimony 
to mere formal matters only is to be given. 


PROFESSIONAL ETHICS COMMITTEE OPINION NO. 6* 


It is the opinion of the Committee that a lawyer may accept employment to 
handle a matter which has previously been handled by another attorney, or 
where another attorney has appeared on record in a suit; provided, that the 
services of the first attorney has been terminated, either by notification by the 
client or by withdrawal by the attorney, and such employment may be accepted 
regardless of whether or not the first attorney has been paid for his services. 


*Opinions Nos. 1, 2, 3 and 4, see November, 1952 Bar Journal, pages 129-130. 
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PROFESSIONAL ETHICS COMMITTEE RULES OF 
PROCEDURE* 


Pursuant to authority granted by Section V, Subsection 6, Subdivision (b) 
of the By-Laws of the Association, the Committee on Professional Ethics has 
adopted the following Rules of Procedure: 


I. JURISDICTION OF COMMITTEE 


1. The committee will not render opinions on questions of law. 

2. The committee will not render opinions as to the ethics of conduct of an 
attorney in a matter in which such conduct is involved in pending litigation, 
which may determine or substantially affect the determination of the ethical 
questions involved. 

3. The committee will entertain complaints against lawyers admitted to 
the practice before the Supreme Court of Kansas, whether members of the 
Association or not by any one affected by conduct of such member in violation 
of the Canons of Professional Ethics. 


II. ADvisoRY OPINIONS 


1. The committee will advise any member of the Association of its opinion 
as to whether any course of professional conduct proposed by him under stated 
circumstances is or is not in violation of the Canons, but will ordinarily render 
such advisory opinions for the. benefit of a non-member only at the request 
of his local bar association. 

2. The committee will render opinions, either formal or informal, involv- 
ing the ethics of the past conduct of an attorney, upon the request of a bar 
association or, in suitable cases, upon the request of another member of the 
bar; but in the latter case only if actual and not merely hypothetical facts be 
given, and only if the identity of the attorney whose conduct is in question be 
disclosed; and it will be the committee’s practice in all such latter cases to send 
to such attorney a copy of the papers by which the question is submitted and 
give him an opportunity to state his version of the facts therein alleged. 


III. COMPLAINTS 


1. Complaints need not be in any special form, but must set out the facts 
in sufficient detail to give the respondent a fair opportunity to deny and dis- 
prove them. Where the complainant is a lawyer, the Canon or Canons alleged 
to have been violated must be specified, and a copy of the complaint be fur- 
nished for the respondent and for each member of the committee. Where any 
matter of local custom is involved, the facts relative thereto shall be fully stated. 

2. In case the committee considers the complaint to involve alleged pro- 
fessional conduct in violation of a Canon, a copy of the complaint will be 
furnished the respondent, who will be given a reasonable time to answer the 
same. The answer should follow the paragraphs of the complaint and each 


*These recommended in July, 1953, by this Association’s Committee on Professional Ethics and 
asl FM 32 1953, by the Executive Council of the Bar Association of the State of Kansas. 
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fact alleged be (a) admitted, or (b) stated to be immaterial, with the reasons 
why, or (c) denied and an affirmative statement made of the respondent's 
version thereof. 

3. A copy of the answer will be furnished the complainant, who shall reply 
specifically to any new facts alleged therein. 

4. When the complaint is at issue, the parties will be heard and be given 
the opportunity to present testimony either at a meeting of the committee or 
before one or more members thereof, who shall report their findings to the 
committee. 

5. In hearings on complaint cases the committee will not be bound by the 
rules of evidence pertaining to court procedure except insofar as it deems 
proper, but will consider them in weighing the evidence. It will take into con- 
sideration the past professional conduct of both the respondent and the com- 
plainant. 

6. In case the committee decides to recommend to the Executive Council of 
the Association that the respondent be expelled, suspended or censured, a copy 
of the committee’s proposed recommendation will be mailed to respondent's 
address, ten days prior to its transmittal to the Executive Council. 

7. In case the committee shall find that an attorney-at-law has rendered 
himself liable to disbarment or suspension, it shall report the facts constituting 
such liability under oath, of any member thereof, and give the names of the 
witnesses thereto to a member of the board of law examiners, a copy of such 
accusation being mailed to the accused’s address at the time of its transmittal 
to the board of law examiners. 


IV. ATTORNEYS DISCIPLINED BY A COURT ORDER 


When the committee is advised that any member of the Association has been 
suspended or disbarred by the final order of any court of competent jurisdiction, 
it may procure a copy of such order and request such attorney to show cause 
why the committee should not recommend to the Executive Council his sus- 
pension or expulsion from the Association. In case he admits the propriety of 
such court’s action or fails for ten days to answer the committee’s request, it 
may so recommend such action. In case he demands a hearing, he will be 
accorded the same as in the case of a complaint. 


V. OPINIONS 


All formal opinions of the committee shall be adopted or authorized at a 
meeting of the committee and be concurred in by at least four members; pro- 
vided that between meetings of the committee any opinion may be adopted if 
it be concurred in by at least five members, provided any non-concurring mem- 
ber shall have considered the opinion and shall not specifically request the 
discussion of the question involved at a meeting of the committee. 


Formal opinions, when duly adopted, will be sent by the chairman to the 
Journal of the Bar Association of the State of Kansas for publication therein. 
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TREATY POWERS AMENDMENT UNNECESSARY? 


By Marc G. Boss 
Of the Columbus, Kansas, Bar 


On pages 74-77 of the August issue of the Bar Journal is an article by Dean 
Schuyler W. Jackson of Washburn Law School, which is severely critical of 
the Executive Council of our State Bar Association for its action on May 22, 
1953, in passing a resolution favoring the so-called Bricker Amendment.* He 
thinks they should have referred “to the members of the Association the ques- 
tion of whether such a proposal should be indorsed or rejected in the name 
of the Association”; and further complains that they should have given con- 
sideration to the opinions of a “number of eminent lawyers” who oppose the 
Bricker Amendment. Similar complaints are directed against the similar action 
by the House of Delegates of the American Bar Association. 


The article clearly intimates that our Executive Council took its action “in 
the name of the Association,” which would leave the impression that they were 
trying to deceive the public into thinking the action was by the Association as 
a whole. Even a casual perusal of the resolution (Journal May 1953 issue, 
P. 409) shows that this is not the case; the recommendation is by “The Execu- 
tive Council of the Bar Association of the State of Kansas.” 


On the other hand, I suggest that as the duly elected and constituted gov- 


erning Bodies of the two Associations, the Executive Council and The House 
of Delegates are vested with authority to make and express their policies, and 
they had a perfect right to take such action, even in the names of their re- 
spective Associations, had they so desired. 


Furthermore, why assume that the opinions of the eminent lawyers opposing 
the amendment were not given due consideration? One should not overlook 
the great number of eminent lawyers who favor the Bricker Amendment, in- 
cluding the members of our Executive Council and a great majority of the 
House of Delegates, all of whom I would consider to be eminent members of 
our profession. It is just possible that the men who passed these resolutions 


*On June 15, 1953, the Senate Committee on Judiciary rted , fovensbiy. with amendments, on the resolution 
(SJme 1), proposing an amendment to the Constitution of the United States relative to the making of treaties 
and executive agreements in a 63-page th report (Calendar Ni No. 408, 83rd Congress, Senate Report No. 412) 

with a history statement and a section-by-section — setting forth the majority, minority an 
individual views. The text of the resolution (S.J.Res. 1) as printed on page 1 of Report No. 412 reads as iitowes 
“A bill proposing an amendment to the Constitution of the United States relating to the legal effect of certain 
treaties and executive agreements. 
“SECTION 1. A provision of a treaty which conflicts with this Constitution shall not be of any force or effect. 
oot 2. A treaty shall become effective as internal law in the United States only through legislation which 
would be valid in the absence of treaty. 

"SEC. 3. Congress shall have power to regulate all executive and other agreements with any foreign power or 
— > arr organization. All such agreements shall be subject to the limitations imposed on treaties by this 
arti 

“SEC. 4. The Congress shall have power to enforce this article by appropriate legislation. 

"SEC. 5. This article shall be i oo al unless it shall have been ratified as an yy to the Constitution 
by the legislatures of three-fourths of the within seven years from the date of its submission.” 

ed amendments were adoped by the Senate on Jun 18, 1953 but, yh 
d by the acti majority leader of the Senate ( 
6989, 6990) in. order chat the ~g tt -4hGT AR YL 
1. (Epiror’s NOTE: The above footnotes were inserted wi 
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were less interested in who the partisans are, and more interested in the reasons 
for their positions on this important question. 


The Bricker proposal would amend the U. S. Constitution by providing, in 
substance, that any treaty shall be void if it conflicts with the Constitution, cur- 
tails fundamental rights guaranteed in the Bill of Rights, or tends to destroy 
or take away any powers reserved to the states. 


It is argued that advocacy of the Bricker Amendment indicates lack of con- 
fidence in the Supreme Court as well as a feeling “that future Presidents and 
members of the Senate will be unworthy of trust.” Such argument could well 
have been (and it probably was) urged against inclusion of the Bill of Rights 
in the Constitution. The Founding Fathers, in their wisdom preferred that 
“our lives, our fortunes, and our sacred honor” be protected by guarantees in 
writing set out in our fundamental law, rather than basing them upon the 
dubious assumption that future officials, be they Executive, Legislative, or 
Judicial, would never prove “unworthy of trust.” 


Nor is it enough merely to say (as the Court casually observed in the four 
cases cited in the August article) that “a treaty cannot violate the Constitution, 
etc.,” for the statements quoted in those cases were not holdings upon which 
those decisions were based, and thus were mere obiter dicta; and besides, such 
statements do not mean anything unless we can first know what rule or test 
the Court will apply in determining whether a given treaty violates the Con- 
stitution. 

In Missouri v. Holland, 252 U. S. 416 (which would appear to be the latest 
pronouncement on the subject), the Court squarely held that the Constitutional 
“qualifications to the treaty-making powers. . . must be ascertained in a dif- 
ferent way” from the test used in passing on the constitutionality of an Act of 
Congress; that is, the fact that the Constitution does not permit Congress to 
do a certain thing does not prevent the United States from doing it by making 
a treaty. 


The United States is the only country of any consequence which gives its 
Treaties exalted status as “the supreme law of the land”. U.S. Const., Art. VI, 
provides in part: 

“This constitution, and the laws of the United States which shall be made in 


pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land.” 


The case of Whitney v. Robertson, 124 U. S. 190, held that under this pro- 
vision a certain Congressional Act and a certain Treaty were “on equal footing” 
in that the Constitution did not give either any “superior efficacy over the 
other”. If this reasoning is sound, then it would appear to be equally sound 
that the Constitution itself, as well as Congressional Acts and Treaties, are all 
on equal footing because the Constitution itself is not given any “superior 
efficacy” over Congressional Acts or Treaties. But statutes and Treaties are 
not “on equal footing” in one important particular: 
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“Acts of Congress are the supreme law of the land only when made in pur- 
suance of the Constitution, while treaties are declared to be so when made under 
the authority of the United States. It is open to question whether the authority 
of the United States means more than the formal acts prescribed to make the 
convention.” (Missouri vs. Holland, supra) 


In that case the question presented to and decided by the Court was two-fold: 
(1) Whether a treaty was valid which attempted to authorize Congress to 
exercise powers reserved to the states under the Tenth Amendment; and 
(2) Whether Congress could pass a valid statute under authority granted it 
by a treaty but denied it by the Constitution. The Court said: 


“We do not mean to imply that there are no qualifications to the treaty-making 
power; but they must be ascertained in a different way. It is obvious that there 
may be matters of the sharpest exigency for the national well being that an Act 
of Congress could not deal with but that a treaty followed by such an act could, 
and it is not lightly to be assumed that in matters requiring national action, a 
power which must belong to and somewhere reside in every civilized govern- 


ment is not to be found . . . Here a national interest of very nearly the first 
magnitude is involved. It can be protected only by national action in concert 
with that of another power . . . It is not sufficient to rely upon the States. 


The reliance is vain, and were it otherwise, the question is whether the United 
States is forbidden to act. We are of the opinion the treaty and statute must 
be upheld.” 

This is not “mere dicta”. It is a definite holding that in deciding the Con- 
stitutional validity of a treaty the Court will use a different yardstick than it 
would apply in the determination of the constitutionality of an Act of Congress; 
and in passing on a treaty, the only question is, Does the Constitution prohibit 
the United States from making the treaty? 


This decision would appear to make the treaty power virtually unlimited, for 
practically all of the Constitutional restrictions, limitations and prohibitions are 
directed against the Congress or the individual States. I agree that the Holland 
Case was correctly decided, for it is based on what the Constitution actually 
says. But Treaties and Congressional Acts should be placed ‘‘on equal footing” 
so far as Constitutional restrictions and limitations are concerned, and that is 
why I favor the Bricker Amendment. 


In the Holland case, decided thirty-three years ago, a flock of wild birds fly- 
ing from Canada to Mexico (via Missouri) created a problem of “national 
interest” which our highest Court considered “very nearly of the first magni- 
tude” so as to justify the making of a treaty covering a subject on which the 
Congress did not have constitutional power to act. We cannot anticipate that 
the present day “liberals” on that Tribunal would attach less importance to 
international problems now confronting us, by applying a more stringent “test 
of the treaty powers” than that laid down in the Holland case. 





Can every treaty be abrogated by a “simple subsequent statute”? The treaty 
in the Whitney case covered a subject over which Congress has Constitutional 
power to legislate. Suppose a treaty should be made covering some of the many 
subjects on which the Constitution forbids Congress to legislate! Could Con- 
gress then pass a valid statute of abrogation? 
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Why do opponents of the Bricker Amendment object so violently to the 
proposal which would preserve without question the vital rights of our states 
and our citizens? Can it be that they favor the making of some treaty or treaties 
which would limit these rights? 


Frank E. Holman, Esquire, a former President of the American Bar Asso- 
ciation who was recently given that Association’s 1953 award for his “outstand- 
ing contribution” toward the ABA's first objective—‘“to uphold and defend 
the Constitution of the United States”—is one of the principal advocates for 
the Bricker Amendment. Yet the article in the August issue of the Journal 
would appear to ridicule this eminent lawyer with charges that Holman “came 
riding out of the West to change the well-considered provisions of the founding 
fathers”, and insinuations that he “would tear the Constitution to rags” and is 
trying to “destroy the Constitution” by “naive and ill-considered amendments.” 


It is indeed strange to charge that those who merely wish to make the Con- 
stitution supreme, are thereby seeking to destroy it! 


For the past 160 years our Country was widely known as The Great Melting 
Pot; and I agree that during that period our Constitution has worked well. It 
also appears, however, that during that period something was put into it that 
did not “melt—it merely seethed; and during the past decade it has spawned 
an army of starry-eyed One World-ers, Union Now-ers, and their familiars, who 
have come riding out of the East astride brightly burnished flying saucers gleam- 
ing with their hope to bedazzle us with grandiose schemes for a World Con- 
federation, an Atlantic Union, or the like. These galactic Galahads and their 
planetary politicos believe our American federal system of government should 
be put on a trans-Atlantic or even a global basis, and yield its sovereign rights 
and powers by alliance in some sort of super-government, or by hewing further 
foundation stones out of our governmental structure, for use as building ma- 
terial in the erection of additional wings (all on the left, of course) on their 
first brainchild, the existing monstrosity known as United Nations. 


They know they could never accomplish this through the people themselves 
—for the People would never consent; but they have discovered the loophole 
in our Constitution and intend to effectuate their designs through use of the 
treaty power. If they succeed, may God help us! 


The Declaration of Independence says it is the People who have the right to 
“alter or abolish the Form of Government” and to “institute new government”. 
The primary purpose of the Bricker Amendment is to ensure against usurpation 
of this right by any but the People themselves. 


I, too, “may be a conservative”, but I would prefer to take no chances— 
however remote they might seem to some—that my rights as an American 
should ever be curtailed or the form of our Government changed, through the 
subterfuge of a treaty. 
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COUNTY LAW LIBRARIES IN KANSAS 


By JAMES W. PUTNAM* 
Of the Emporia, Kansas, Bar 


“The best cooperative effort put forth by the local bar” was the appraisal of 
one Lyon County lawyer as that county’s bar association launched the creation 
of No. 12 in the growing list of Kansas county law libraries. 


The Revisor of Statutes’ office tabulates the following as counties eligible 
for law libraries, under G. S. 1949, 19-1308 to 19-1313 and amendments 
thereto: Allen, Atchison, Barton, Crawford, Finney, Johnson, Lyon, McPher- 
son, Montgomery, Reno, Saline, Sedgwick and Wyandotte. Allen and McPher- 
son have lost their eligibility and Crawford is within section 19-1311, G. S. 
1949, but not within section 19-1308; however, all three counties are main- 
taining active libraries. Montgomery, although eligible, does not have a library, 
but boasts a cooperative private library in Independence. 


These local libraries vary in size from the large Sedgwick County with a 
printed inventory, to the three embryonic organizations in Atchison, Finney and 
Lyon counties created by House Bill 382 of the 1953 legislature, effective 
May 1, last spring. 


Since a general bill for county law libraries has already been recommended 
which, if and when enacted, would permit every county to establish a law 
library, a survey of the pioneer libraries above listed would appear timely and 
valuable.’ 


Sedgwick County: Lester Wilkinson, Wichita, heads the five-member board 
which administers the Sedgwick County library, located in air-conditioned quar- 
ters at 1014 Bitting Building, downtown Wichita. This location makes it more 
easily accessible to the majority of Wichita attorneys; however, a small auxiliary 
branch is maintained in connection wtih the county attorney's office at the 
courthouse. 


Attorneys from Arkansas City, Winfield, Wellington, Kingman, and other 
nearby cities also use the main library regularly, as well as students at the Uni- 
versity of Wichita and some certified public accountants. 


What problems have arisen at the Sedgwick County library? Financing has 
not been a major problem as that bar association boasts over 350 practicing 
lawyers. Each is assessed the statutory fee. Every district court case nets one 
dollar and city court cases fifty cents when costs are paid. Thus, it is possible 
to employ a full-time trained librarian. “One of our great troubles is lack of 





pe opher ® te Board “of dik of the Kana og and has served as City Attorney since 1946. He has been a 

of Editors of y Foy | since 1946. This is his third contribution to the 

Fours, ta. previously written “The Veteran Seeks a Mouthpiece at Home,” February, 1946 and “Kansas 
wmaking Lawyers,” May, 1947. 


1. During the 1953 session, Representative Haflich introduced House Bill No. 382. This was a general bill 
itting any county to establish a a county law library. It passed the House, but was killed as a general bill in 
Committee; however, it was this bill that was revived as a local bill authorizing the creation of county 

law libraries in Atchison, Finney and Lyon counties. 
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space,” states Mr. Wilkinson. For that reason many libraries of deceased mem- 
bers have been refused. It is a fact that such libraries are all too often out-of- 
date and duplicates. 

The Sedgwick library has been quite active since 1927. The first principal 
purchase was the Reporter system beginning with the Pacific Reporter. The 
early library board acquired the State Reports from the beginning of the states 
to the Reporter System, American Jurisprudence, Corpus Juris Secundum, 
American Law Reports Annotated, United States Code Annotated, Federal Re- 
porter, Federal Reporter Second, as well as Supplement and Law Edition (in- 
stead of Supreme Court reports). The tax books of Prentice-Hall and Com- 
merce Clearing House are all maintained and used extensively. The inventory 
lists twenty printed pages of text books, treatises, special works and miscel- 
laneous publications comprising a useful, serviceable library, which is a tribute 
to those whose efforts have contributed to its deserved success. Certain rules 
have been promulgated to govern the use of the library (see Appendix 1). 


A future possibility is explained by Mr. Wilkinson as follows: “There is 
some consideration being given to the local group of certified public accountants 
with regard to their participation in the use of the library and their taking over 
the expense of our tax books that we now have and adding others that they 
think are valuable. This has not come to any definite understanding.” 


Allen County: The Allen County Law Library was established in 1945, 
acording to Stanley E. Toland, who has been a member of the Board of Trustees 


from the beginning. Its objective has been to purchase for the library “such 
books as the lawyers do not feel they have enough use for in their individual 
offices to justify the expense of purchasing the same.” This library has an 
annual income of about $300-$400 and has operated on a strictly cash basis. 
This entitles the library to a six percent discount on most purchases. 


Since federal practice is not a principal specialization in Allen County, the 
board of trustees felt that Moore’s 3 Volume Treatise on Federal Procedures 
and the United States Code Annotated would be adequate for that field. Amer- 
ican Law Reports Annotated, Second Series, was procured at the request of 
several members. Other books are Words and Phrases; Summers, Oil and Gas; 
Blashfield, Automobile Negligence, and Restatement of the Law. The library 
is maintained in a room just off the district judge’s chambers, which makes it 
handy for the bar. 

Atchison County: One of the 1953 county library creations, Atchison, will 
begin life with a considerable array of books, the gift of the late Orlin A. Weede, 
a member of this Bar. Included are: Corpus Juris Secundum, United States 
Code Annotated, Barron & Holtzoff Federal Practice and Procedure, Federal 
Reporter Second, Federal Supplement, Federal Rules Decisions, Hatcher's Kan- 
sas Digest, West’s Kansas Digest, Shepard’s Kansas Citator, Dassler’s Kansas 
Civil Annotated, and Bartlett’s Kansas Probate Law, which the Atchison board 
plans to bring up-to-date and keep current with the statutory assessment of ten 
dollars per year and the fees for terminated cases. District Judge Lawrence F. 
Day has appointed Maurice P. O’Keefe and John E. Buehler as trustees. No 
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rules have as yet been promulgated, but at a recent informal meeting a discus- 
sion was held as to limitations on checking-out privileges. 

Barton County: The Barton County Library was launched after World War 
II. The purpose of the Barton County unit was best expressed by Trustee Fred L. 
Conner as follows: “We feel that every lawyer should have the primary tools 
of his profession in his office and that the library should only be a supplement 
to the individual offices, as we would not be in a financial position to have a 
complete library anyway.” 

Before deciding what books to buy, the Barton County Trustees made a sur- 
vey and inventory of the private law libraries and furnished this list to the 
membership. First principal purchase was the National Reporter system, which 
is now complete except for the New York Supplement, which according to 
Mr. Conner, was “not sufficient authority to cite and did not justify the expense 
of purchasing it.” Future purchasing policies have not been determined. 

Like Allen County, the Barton County supervisors determined to operate on 
a cash basis and now reflect that one of their most difficult jobs was “refusing 
law book salesmen who wanted to finance their library.” Since United States 
Code Annotated, American Jurisprudence, etc., were available in private li- 
braries, the board decided not to purchase them and have adhered to this gen- 
eral practice. There has been some complaint on this policy, but the Board feels 
it was justified. 

The Barton County Commissioners furnished steel shelving and it was placed 
in the rear of the large court room to house the library. Each attorney has a key 
to the courthouse and court rooms, making the facilities available at all times. 
There are no checking-out privileges. The only exception is that books may be 
taken to the probate court for use in a trial, provided they are immediately re- 
turned after the trial. “This rule is strictly enforced by suspension of library 
privileges for violation, and there have been no violations,” said Trustee Conner. 
“Tt is simply a case of having a library in one place or having one scattered all 
over town and the Trustees decided to have it in one place.” 

Income for the Barton County unit has been supplemented. Attorneys ap- 
pointed to represent those who may be in the military service pay over their 
ten dollar fee to the library fund. Several lawyers have made gifts including 
the Northwestern Reporter and American Digest system. Such gifts are rec- 
ognized by proper entry in the minutes of the Library Board, announcement at 
a Bar Meeting and stamping of books with name of donor. It has been suggested 
that guardian ad litem fees also be added to library funds, but approval for this 
has not yet been given by the Bar Association. 

The library has qualified for income tax deductions, which is a factor no 
library acecpting gifts should overlook. 


Crawford County: The Crawford County Law Library was established some 
twenty years ago and now consists of the whole National Reporter System and 
the United States Code Annotated. The Library Board is now considering dis- 
posing of United States Code Annotated because a limited budget requires some 
economizing and there are several sets in private offices which the board feels 
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will supply the particular need for this set of books. The Crawford County unit 
has never established any set rules on borrowing books. Any lawyer may remove 
the books upon signing the card; however, this privilege is not granted to the 
public at large. 

The library has experienced some difficulty in having the books returned 
promptly. According to Judge Perry Owsley it has been necessary occasionally 
to make a survey of law offices in the county in order to get the books back into 
the library. This problem may be solved if plans materialize to build a new city 
hall in Pittsburg. It is hoped that this new building will house the district court 
and that a room will be provided for the law library. Judge Owsley feels that if 
this becomes a reality, the present checking-out system will be handled by the 
clerk’s office, thus permitting an accurate check at all times. 

The Crawford County Library is financed wholly by statute; however, be- 
cause of a mounting deficiency it was necessary last year to assess each member 
of the Crawford County Bar an additional ten dollars each, in order to balance 
the budget. 

Finney County: To start the Finney County Law Library, another of the 
newly-born units, each of the lawyers in Garden City paid in about forty-five 
dollars, plus the statutory registration of ten dollars each. If the costs charged 
in each case, as provided by law, are not sufficient to keep the library up-to-date 
the trustees plan to assess the lawyers periodically. 

The Finney County Library was fortunate in being the recipient of the li- 
brary of the late William Easton Hutchison. Much of this library is not up-to- 
date, but it has been of help. 

Since none of the lawyers in Garden City have the Federal Reports in their 
private libraries the Board desired first to purchase the Federal Reporter and 
the Federal Supplement. 

This library plans to operate on a cash basis and has authorized all bills to be 
sent to the Clerk of the District Court. Periodically the Board of Trustees will 
meet and authorize payment of these statements. 

According to Judge Ray H. Calihan no formal rules have been adopted. 
Whenever attorneys remove a book from the library, they are required to leave 
a slip of paper in the place where the book is removed with his name, date, and 
volume taken. The library is located in the courthouse in one of the jury rooms. 

Johnson County: The Johnson County Library is only a year old, but already 
boasts the following: Words and Phrases, Martindale, Nichols-Legal Forms, 
Hillyer-Pleading and Practice, American Law Reports Second Series and Digest, 
Bartlett, Kansas Citator, Hatcher's Digest, West Digest, Gray-Attorneys’ T ext- 
book of Medicine, Kansas Reports, United States Code Annotated, plus Ameri- 
can Jurisprudence loaned by District Judge Clayton Brenner. Projected addi- 
tions include Corpus Juris. 

A check-out system is maintained. Gifts of up-to-date useable books are ac- 
cepted, but all old books are refused because of lack of space and to prevent the 
library from becoming a “dumping ground.” Financing is limited to statutory 
methods and a cash basis is used in purchasing. 

The Johnson County trustees plan to purchase books which the lawyers 
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desire to have close at hand to the court room, books which the Bar uses the 
most, and books used occasionally by the attorneys which they do not wish to 
finance in their own offices. 

Lyon County: District Judge Jay Sullivan has appointed the trustees for the 
new Lyon County Law Library. Since Lyon County is building a new court- 
house, the law library will not be an actual reality until completion of the court- 
house in late 1954. Meanwhile, the trustees have circularized the Bar to ascer- 
tain what books are already available in private libraries and what books or sets 
of books the Lyon County lawyers prefer to have purchased first. 

The plans for the new courthouse include a law library room and it is hoped 
that the furnishings for the rom will be provided by the county commissioners. 

To date, a few miscellaneous books have been donated to the library, and one 
attorney is contemplating giving his entire library in order to start the unit. 

McPherson County: The McPherson County Law Library was established 
on the second floor of the McPherson County Courthouse in the latter part of 
January, 1951, and is wholly financed by the methods permitted by statute. The 
annual income is approximately $350.00. 

The McPherson unit has portions of the National Reporter System, which is 
not being kept up, and has the Federal Reporter, which is kept up-to-date. This 
library is also keeping American Law Reports current and has purchased a few 
text books. There are some funds now on hand for additional purchases, but 
the library board has not yet decided what to purchase. Several of the lawyers 
have loaned sets of books to the library for a term of years under a contract. 
A copy of this contract and also a copy of the offer to make the loan is set forth 
in the appendix to this article (see Appendix 2, 3). 

Montgomery County: Montgomery County has no county library, but there 
is a cooperative library in Independence. This unit was started thirty-six years 
ago as the Independence Law Library Asociation. It was incorporated and most 
members of the Independence Bar immediately purchased some stock at One 
Hundred Dollars per share. 

Each member of the association has been assessed annually (usually one hun- 
dred dollars) and in addition several of the group have made special gifts and 
donations when necessary. As noted above it is a private undertaking and not 
established under the statutory provisions. 

The Independence library from the beginning has been housed in the Citi- 
zens National Bank of Independence, rent free. Most of the initial library 
started by certain lawyers agreeing to donate their sets which the association 
would maintain, the up-to-date sets to be returned if and when the owners re- 
quested. This plan has worked because no owner, nor representative of his 
estate, has requested return of the books loaned. 

However, few of the younger lawyers have joined the Association, the mem- 
bership has dwindled, and proper financing is now a problem, according to 
O. L. O’Brien, who has headed the Independence venture since its inception. 

Reno County: “We consider our Bar Library the best venture ever under- 
taken by the local bar,” reported Roy C. Davis, a trustee of the Reno County 
Library since its inception a dozen years ago. 
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A good working library was first established primarily by donations includ- 
ing the complete Reporter System and Digests. It was necessary to purchase 
only the Southern, procured second hand, and at small cost. 

The Reno unit uses the statutory provisions for financing its renewals, plus 
some fill-ins occasionally such as Encyclopedia of Federal Procedure, tax ser- 
vices, etc. During one period when the library was expanding and funds a bit 
short there was a general understanding that certain guardian ad litem fees 
would go into the library fund. 

Trustee Davis gives law book salesman Barney Barnett considerable credit 
for helping the trustees in their planning and purchasing. 

Lawyers are limited to 48-hours on check-outs. The Reno library is well 
cared for by the clerk of the court and often used by lawyers of nearby counties. 

Saline County: The legislature in 1951 amended the statute to include Sa- 
line County and a county law library was started in July, 1951. This unit ad- 
ministers a library purchased by the Saline County Commissioners for Judge 
A. R. Buzick from his predecessor, with an inventory listing Corpus Juris, Corpus 
Juris Secundum, Kansas Digest, Bartlett's Kansas Probate Law and Practice, 
Kansas Appeals and Kansas Reports, statute books, session laws, Kansas Bar 
Journals, Lawyers Reports Annotated, American Law Reports, American Law 
Reports Second Series. The county commissioners currently maintain this por- 
tion of the Saline library. A Salina lawyer donated a set of United States Su- 
preme Court Reports, with the proviso that if the library was discontinued the 
set would be returned, plus accretions to it. 

Last year the Saline Trustees purchased American Jurisprudence and the nec- 
essary books to complete the Selective Case Series. This library, like most of 
the others, operates on a cash basis. With a cash balance on hand at this time 
of about $700.00, the board is considering additional purchases, such as text 
books on oil and gas, negligence, United States Supreme Court Digest, United 
States Code Annotated, and possibly a loose leaf service on trusts, wills and 
estates. 

According to Raymond E. Haggart, one of the Saline trustees, their library is 
financed wholly and solely by the statutory provisions. It has been suggested 
that a special act be requested of the legislature to tax fifty cents costs on each 
city court case, thus almost doubling their income. Attorneys are not allowed 
to check out books. Among the benefits of the library pointed out by Mr. 
Haggart, are the eliminating of carrying books to the courthouse for court 
presentations, expediting of preparation of briefs with more use of memoran- 
dum briefs, as well as making available excellent local research facilities. 

W yandotte County: One of the large county libraries, comparable to that of 
Sedgwick, is the Wyandotte County Law Library located in the Wyandotte 
County courthouse. It was established on November 30, 1925. It is primarily 
used by lawyers and those directly associated with the legal profession, but is 
open to the public. 

In the beginning the books came from two sources, gifts and purchases. The 
inventory during those early years consisted of the United States Reports, all 
of the State Reports to the Reporter System, the complete National Reporter 
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System, all of the Kansas and Missouri Reports, Session laws and Statutes, the 
Century Digest Edition with each ten year period, which gives the continuation 
of this system culminating in the current Digest System, Kansas and Missouri 
Digest and a collection of encyclopedias and text books and the United States 
Code Annotated. 

In 1929 the Library Board was confronted with the problem of further ex- 
pansion and these sets were added: Corpus Juris, Lawyers’ Reports Annotated, 
New and Old Series, the Trinity set of American decisions, American Reports 
and American State Reports, and the English Law Reports, full reprint. In the 
same year the Library Board contracted for the West Citating System, which 
has been kept current. 

Today, after twenty-seven years of operation, the library, in addition to those 
books mentioned above, include the following: Corpus Juris Secundum, Amer- 
ican Jurisprudence, Words and Phrases, United States Code Annotated, C.F.R., 
Restatement of the Law, Uniform Laws, Century-Decennial and General Digest 
System, American Law Reports, Reports and Digest, Dassler’s Code, Bartlett’s 
Probate Law, form books of all description, both federal and local, and text 
books on almost all subjects of the law. Law Reviews: American Bar Journal, 
Kansas Bar Journal, complete set of Harvard Law up to the current issue and 
the Kansas Law Review, Commerce Clearing House Topical Reports, Federal 
Estate and Gift Tax, Tax Court Reporter, Federal Tax, Excess Tax, State Tax 
Reporter, Labor Laws. 

The Wyandotte County Library is financed as provided by statute. In addi- 
tion a portion of the fees from Parole Board hearings is payable to the Library 
Fund. 

The present full-time librarian, Agnes E. Hardy, has served during the past 
year. When queried as to how the library had proved useful to the lawyers of 
Wyandotte County, she listed the following: 

“1. It makes possible a large economy in private investment since several 
items such as the National Reporter System and Digest System are too expensive 
for the individual lawyer or law firm to own as well as being too bulky to house. 

“2. The presence of a full-time librarian makes possible reference assistance 
to lawyers in preparation of their cases. Telephone queries are also promptly 
answered. The aid of the librarian is particularly helpful to young lawyers who 
are inexperienced in the use of reference tools. 

“3. It is especially useful to the law student in preparation for classes in 
local law schools. 

“4, The fact the library is located in the courthouse itself makes it especially 
useful to lawyers and the courts who may need references quickly during the 
conduct of a trial. 

“5. The presence of two available rooms for dictation or for conferences 
provides opportunity for impromptu consultations among lawyers or between 
lawyers and clients.” 

Her recommendations on library administration were as follows: 

“1. An effective arrangement to guarantee prompt payment of library fees 
by members of the bar. 
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“2. A rule that books to be taken out are to be listed and signed for with 
the understanding they will be returned on call if needed. 

“3. A critical policy in regard to book purchasing based on income, perhaps 
one such as ours, where recommendations are made by individual lawyers, the 
librarian or by a committee of the bar, and these passed upon by the library 
board composed of the four judges of the district court and two appointed mem- 
bers of the bar.” 

What of the future? Planning in the realm of county law libraries in Kansas 
can be separated into several distinct fields: 

1. Legislative. The hodgepodge of the county law library legislation now 
appearing in the statute books, which was amended again during the 1953 
legislature to include Atchison, Lyon and Finney counties, should be replaced 
by a general county law library act, which would permit any county to establish 
a county law library and likewise premit two or more counties, if they so de- 
sire, to join together in creating a joint county law library. Such legislative 
action has already been recommended by the committee on local bar associa- 
tions of the Bar Association of the State of Kansas to the committee on pros- 
pective legislation of the same organization. Proper action may well be ex- 
pected during the 1955 session of the legislature and should be whole-heartedly 
endorsed by the entire bar. (See footnote 1, page 112.) 

2. Subsidization by the county. In practically all of the counties where a 
law library is now established, the county itself has aided the library in some 
fashion. Usually it has furnished proper office space, including utilities, equip- 
ment and furnishings, janitor service, etc. Since the clerk of the court serves as 
librarian, much of the overhead is thus eliminated at the outset. Items that 
should not be overlooked are proper lighting, heating and cooling, air-condi- 
tioning being desirable. We might as well be frank and admit that the more 
comfortable and serviceable the library is, the more it will be used. The 
bar at large will derive much benefit from the library, yet because of the fact 
that it is ordinarily in the courthouse, certainly the district judge, county attor- 
ney, and probate judge will use it more in proportion than other members of 
the bar, and these research tools are just as important for them as other pro- 
fessional equipment is for other county officials to-wit: health office, engineer, 
etc. 

3. Serviceability of library. The lawyers who have had the most experience 
with county law libraries agree that the library can be of the most use where it 
fills the gap between what is considered an average private library and such 
large libraries as are found in the state library at Topeka, and the Kansas Uni- 
versity Law Library at Lawrence. Trustees, when selected, should attempt to 
fill that gap, taking into consideration all members of the bar. When sets of 
books are available in several private libraries, there is no need to duplicate those 
sets until other necessities have been fulfilled. Most libraries at the outset could 
use to advantage a good tax service and specialized works on negligence, trusts, 
etc. 
4. Bar Association efforts. Lawyers over the state have indicated vital 
interest in having a law library in their county. Once a general law is enacted, 
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it is very possible that before long seventy-five percent of the counties will boast 
a county unit organized and established to fit the needs of the creating county. 
As one contemplates this picture it is easy to conclude that numerous oppor- 
tunities for cooperative efforts on the part of the various library trustees will 
arise. Such efforts may make for savings in the purchase of books and special- 
ized equipment. 

5. Professional improvement. The lawyers of the individual counties where 
libraries are now organized point with professional pride to their creations, and 
they are entitled to claim credit for a step forward in the standards of the legal 
profession of their respective counties. As several of the trustees have indicated, 
the “tools of the profession” should be close to the court room without lugging 
them down Main Street, or across several counties for out-of-county cases. And 
without a question the standards of practice within the court room, as well as 
in the private office, will be improved as research is expedited and simplified. 

The bar looks forward with considerable anticipation to the rapid expansion 
of the county law library movement. 


Appendix | 
RULES FOR USE OF SEDGWICK COUNTY LAW LIBRARY 


. Library to be used only as place of study. 
. No attorney is permitted to use the library as an office. 
. Clients are not to be interviewed in the small study rooms or in the library proper. 


4, Library telephone not to be used for personal business. It is to be used for calls by 
the attorney to his office or calls from his office to the attorney studying in the 
library. 

. Books may be removed from the library only by attorneys for a period of 24 hours 
by entering on the register of the library—name of the attorney removing the book: 
his office location: the name of the book: and he must enter the date of returning said 


book. 


SUGGESTIONS FOR THE USE OF THE LIBRARY 


. Please remember the other fellow—be quiet. 

. Remember the other fellow—visit as little as possible when other attorneys are in 
the library. 

. Remember the other fellow—when you use the telephone talk in a low voice and 
make your call short and quietly. Do this as the other fellow may be having a hard 
time concentrating upon his study. 

. The library board suggests that if two attorneys using the library desire to consult 
with each other or ny we a point of law, that they do so in the small rooms with 
the door closed. 


Appendix 2 


IN THE DISTRICT COURT OF McPHERSON COUNTY, KANSAS 


In the Matter of the } 
McPherson County Law Library 


OFFER OF LOAN OF LAW BOOKS 


Comes now , a member of the Bar of this 
Honorable Court, and offers to lend to this Court for the use of the McPherson County 
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Bar and other attorneys practicing before this Court a certain library of Law Books, owned 
by him and listed below, for a period of one year from date of acceptance hereof and 
thereafter until terminated by him, under the following terms and conditions, to-wit: 

1. Said property shall be kept insured against loss or damage by fire or windstorm 
in an amount equal to the then current value of said property, without cost to and with 
loss payable to the undersigned owner. 

2. Use of said property shall be governed by such rules and regulations as this Court 
may from time to time establish for the use thereof. 

3. Upon recession of said loan and return of said property to the owner, his successors 
or assigns, the foregoing obligations shall terminate. 





Appendix 3 


AGREEMENT 


This agreement by and berween........................-.-.-.---.-.s-<--20--0- siaaiiieilinenbesisiaiieiitiiatdsieiall ; 
hereinafter referred to as First Party, and The McPherson County Bar Association Li- 
brary, hereinafter referred to as Second Party, Witnesseth: 

That for and in consideration of a contract or contracts being made by Second Party 
with other practicing attorney or attorneys residing in McPherson County, Kansas, 
substantially similar to the terms of this agreement, except as to the kind and amount 
of law books to be furnished for the use of Second Party, and for and in consideration 
of the continued maintenance of a McPherson County Bar Law Library by Second 
Party, as provided by the laws and statutes of Kansas, as now or hereafter existing, First 
Party hereby agrees that the law books hereinafter described may be kept and used for 
Library purposes by Second Party as a part of the McPherson County Law Library, and 
subject to the rules and regulations of the Governing Body of Second Party, as the same 
may be made, changed and amended from time to time, upon the following terms and 
provisions: 

The law books furnished by First Party to Second Party for such use as is herein pro- 
vided are as described in attached schedule, made a part hereof. 

Second Party shall pay no rental for the use of said books, but shall beep the binding 
of such books in reasonably good condition for use, and shall replace any volumes which 
become lost, and which become destroyed or so multilated that the usable value is de- 
stroyed; and Second Party also is granted the option to keep said set of books to date by 
the addition of continuations or current volumes at the expense of Second Party. 

Second Party shall keep said books insured with comprehensive coverage in the names 
of both parties hereto as their interests appear. 

This agreement shall be and remain in full force and effect for a minimum period of 
two years from the date hereof, and as long thereafter as neither of the parties hereto 
elects to terminate the same; and if at any time after the expiration of such minimum 
period either party elects to terminate this agreement, Second Party shall have the right 
to purchase said books from First Party, his heirs or assigns, for the fair and reasonable 
secondhand value as of such time. Such election to be made within 30 days after such 
termination, but if Second Party does not so elect to purchase, First Party, as a condition 
to his right to repossession of the books above described, shall be required to purchase 
such additional volumes as may be added to said books as a part or continuation thereof, 
at the reasonable secondhand value of same as of such time. In event of the failure of the 
parties to agree upon such reasonable value in either instance, the same shall be deter- 
mined by appraisers, one to be selected by each of the parties hereto, and the third by the 
persons so selected, the amount as determined by any two of said appraisers to control. 

It is further agreed that in event this agreement is not terminated as herein provided, 
on or before the expiration of 15 years from the date hereof, then and in such event 
the books above described shall be and become the property of Second Party, free and 
clear of any and all claims of First Party, heirs or assigns; PROVIDED, that as a condi- 
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tion precedent to the vesting of title in Second Party as in this paragraph provided, 
Second Party shall give a written notice to First Party or to First Party's heirs at their 
last known address, as the case may be, or First Party's assigns or successors in title, if 
any, according to the records of Second Party, allowing a period of thirty days, from the 
mailing of such notice, during which Second Party, its heirs, assigns or successors in 
title may elect in writing to terminate and obtain said property or the value thereof as in 
this agreement provided; but if not so terminated by election made within said time, the 
title of Second Party to said property to be and become absolute and unconditional. 


ER! =— LE I Se es, 


( Trustees) 


SHOULD KANSAS ADOPT PART OF THE 
FEDERAL CIVIL CODE? 
By W. F. LILLESTON 
Of the Wichita, Kansas, Bar 





This is the title of an address made by a distinguished lawyer, as reported in 
the November, 1952, issue of the Kansas Bar Journal beginning on page 130. 
Admitting that neither the state nor the federal code is perfect, we think it fair 
to inquire (1) what is the imperfection of the state code calling for correction, 
and (2) what is the superior merit of what part of the federal code? 

To these questions it is no answer to say that the Kansas Code is more than 
forty years old. So is the homestead exemption of the Kansas Constitution; 
so is the Bill of Rights; so is the speaker who made the address above men- $ 
tioned. 

As a matter of fact, the Kansas Code preceded by a generation some of the ' ; 
so-called reforms that later followed in federal pocedure. For instance, Federal 
Rule No. 2 says that “there shall be one form of action to be known as ‘civil 
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action.’” This has been in the Kansas code of civil procedure for ninety-four 



















years. 

It is not conceivable to the writer that any lawyer would wish to adopt the 
federal rules of pleading as construed by several of the federal appellate courts 
which have actually held that under these federal rules of civil procedure the 
pleading need not state a cause of action and that a case may not be dismissed 
for failure to do so. 
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In the case of Tiedman v. Local 705, etc., 180 F. 2d 684, the court said: 


“In Dennis et al. v. Village of Tonka Bay et al., 8 Cir., 151 F2d 411, on page 
412, it was said: “The Federal Rules of Civil Procedure, 28 U.S.C.A. following 
section 723c, govern the practice in the District Courts of the United States. 
Those rules do not in terms require that a complaint shall state facts sufficient 
to constitute a cause of action . . . Rule 12(b) authorizes a motion to dis- 
miss a complaint for ‘failure to state a claim upon which relief can be granted.’ 
Such a motion is a substitute for the former demurrer in actions at law and for 
the motion to dismiss for want of equity in suits in equity. Under the present 
practice in the District Courts of the United States, a motion to dismiss a 
complaint for failure to state a claim upon which relief can be granted, admits 
the existence and validity of the claim as stated, but challenges the plaintiff's 
right to relief. Leimer v. State Mut. Life Assur. Co., 8 Cir., 108 F.2d 302, 
305. This Court has said that there is no justification for dismissing a com- 
plaint for insufficiency of statement unless it appears to a certainty that the 

laintiff would be entitled to no relief under amy state of facts which could 
proved in support of the claim.” (pp. 686-687.) 

See, also, 4 Cyc. of Fed. Proc. 2d Ed., Sec. 1092. 

Of course, under the rules of federal procedure, demurrers, pleas, and ex- 
ceptions for insufficiency of pleading were abolished (Rule 7c). 

If, in a complicated case involving many issues and parties, a plaintiff instead 
of stating a cause of action filed a little complaint with a few general conclu- 
sions, the extent and limits of res adjudicata might well be as nebulous and 
indecisive after judgment as before. 

Again, without a tender and joinder of issues by adequate pleading, how is 
a court to determine what evidence is relevant to what issues? 

Formerly in federal equity practice, the answer was required to admit or 
deny every allegation (or disclaim sufficient knowledge, as all will understand), 
and general denials were forbidden. This tended to reveal and separate, one 
from the other, the area of dispute and the area of no dispute. In the new 
Federal Rules of Civil Procedure the general denial is permitted—“a fantastic 
anachronism” (Ky. L.J., Nov., 1951). 

In the article above referred to in the November issue of our State Bar Jour- 
nal, the writer there, referring to the “features of discovery” under the federal 
rules, says, approvingly: 

“In damage suits these may require the ies to give the names of wit- 
nesses; to ascertain whether statements have been secured and if so may require 
counsel to furnish copies to opposing counsel.” 

The foregoing statement is misleading unless greatly qualified. Enlargement 
of the right to take depositions is all right, but the implication that even under 
the federal rules counsel, by merely serving interrogatories, is entitled as a 
matter of right to share and go snooping in his adversary’s files is far too broad. 
Often the purpose of so-called “discovery” is not the discovery but the circum- 
vention of the truth. 

Presumably the author of the November (1952) article had reference to 
Federal Rule 34, which provides: 

“Upon motion of any party showing good cause therefor and upon notice 
to all other parties, and subject to the provisions of Rule 30(b), the court in 
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which an action is pending may (1) order any party to produce and permit the 
inspection and copying or photographing, by or on behalf of the moving party, 
of any designated documents, papers, books, accounts, letters, photographs, 
objects, or tangible things, not privileged, which constitute or contain evidence 
relating to any of the matters within the scope of the examination permitted by 
Rule 26(b) and which are in his possession, custody, or control;” 

Rule 26(b), referred to, confines the subject of inquiry to matters “relevant 
to the subject matter involved in the pending action.” Obviously, under Rule 
34 there must be a showing of good cause and the statements or documents 
desired must contain “material” evidence before even a “party” (as opposed 
to counsel) may be made to submit to such inspection and copy of documentary 
evidence. 

The assumption of the writer of the November article that counsel could be 
required to furnish copies to opposing counsel is negatived in the case of 
Hickman v. Taylor, 329 U. S. 495, syllabus 3 of which says that “Rules 33 and 
34 are limited to parties, thereby excluding their counsel or agents.” 

As to “signed statements or those written by witnesses,” Judge Jackson, con- 
curring in the case of Hickman v. Taylor, supra, says this: 

“Such statements are not evidence for the defendant. Palmer v. Hoffman, 
318 US. 109. Nor should I think they ordinarily could be evidence for the 
plaintiff. But such a statement might be useful for impeachment of the witness 
who signed it, if he is called and if he departs from the statement. There might 
be circumstances, too, where impossibility or difficulty of access to the witness 
or his refusal to respond to requests for information or other facts would show 
that the interests of justice require that such statements be made available. 
Production of such statements is governed by Rule 34 and on ‘showing good 
cause therefor’ the court may order their inspection, copying or photographing.” 

We have seen that such “showing good cause” would have to reveal the 
relevancy of the statements desired. In the same case the Supreme Court held 
that the “work product of the lawyer” cannot be invaded. The point is that the 
moving party must show good cause and relevancy to the court and is not given 
a roving commission by the federal rules to appropriate the work, the investi- 
gation and the brains of the other side by merely submitting interrogatories. 

The reformers often deplore the fact that a lawsuit may become “a battle of 
wits between counsel.” In this connection, Judge Jackson in the Hickman case, 
supra, has this to say: 

“Discovery was hardly intended to enable a learned profession to perform 
its functions either without wits or on wits borrowed from the adversary.” 
(p. 516.) 

There are good reasons why a plaintiff's written statement taken by the de- 
fendant should be subject to inspection and copy by the plaintiff because of the 
inevitable and relevant admissions of fact therein. As to statements of other 
witnesses, Judge Jackson in the Hickman case, supra, has this to say: 


“Having been supplied the names of the witnesses, petitioner's lawyer gives 
no reason why he cannot interview them himself. If an employee-witness re- 
fuses to tell his story, he, too, may be examined under the Rules. He may be 
compelled on discovery, as fully as on the trial, to disclose his version of the 
facts. But that is his own disclosure—it can be used to impeach him if he con- 
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tradicts it and such a deposition is not useful to promote an unseemly dis- 
agreement between the witness and the counsel in the case.” (p. 518.) 

This concurring opinion by Judge Jackson was joined in by Judge Frank- 
furter. 

Kansas has had Federal Rules 34 and 36 substantially for more than a gen- 
eration (Sections 60-2849, 2850, G. S. 1949). 

There are those who prophesy the day when any layman pro se may file a 
proclamation of pain in the federal court as a complaint, together with a poverty 
affidavit. If not required to state a cause of action, he may safely say to the 
court, “I do not know whether I have a cause of action or not; I am expecting 
you to make the investigation for me.” In such a situation there is a growing 
tendency, when defendant files a motion for a more definite statement, for the 
court to say “There is no place any longer for such a motion because you have 
‘discovery’.” This is a gratuitous assumption of judicial power to ignore a 
federal rule which is just as binding on federal courts as the rules of discovery. 

It is hard to believe that the purpose of the Federal Rules of Civil Procedure 
is the free and frank disclosure of the truth, when a complaint need not state 
a cause of action, and a motion by the adversary to compel the disclosure of 
the truth by a more definite statement is overruled more and more frequently 
by the federal courts. This anomaly was long ago noted by a commentator who 
was comparing the new Missouri Code with the federal rules and discussing 
the rule of both codes allowing a motion for a more definite statement. That 
commentator said (emphasis ours) : 

“It is submitted that this rule is vitally important and it is hoped that it will 
be liberally construed by our courts to serve the purpose for which it is intended. 
The federal rule has been rendered of little or no beneficial effect as con- 
strued by the federal court. Such courts have generally denied motions to make 
pleadings more definite or for a bill of particulars and have required parties 
to seek information through the more cumbersome, expensive, and inconvenient 
methods of discovery through interrogatories, depositions, or pre-trial hearings. 
It is hoped that our courts will not erase the beneficial provisions of Section 63 
by any narrow construction as have the federal courts with reference to their 
rule of Civil Procedure 12(e). It is not believed that our court will follow the 
improper precedents established by the federal court for the reason that Sec- 
tion 36 of our code requires material ‘facts’ to be pleaded whereas Federal 
Rule 8 and approved form 9 require only general conclusions—not facts—to 
be pleaded to render a pleading sufficient. It was to get away from Federal 
Rule 8, as construed by the federal court, that our legislature amended Sec- 
tion 36 of the code to require ‘facts’ to be pleaded.” (Missouri Law Review, 
Vol. 9, 1944.) 

In my opinion, the courts should entertain with respect meritorious motions 
for a more definite statement. If such a motion be interposed for delay, a fed- 
eral court can take “appropriate disciplinary action” (Rule 11). If the court 
would just do that once or twice, meritorious motions for a better statement 
could be made fruitful means for the revelation of the truth at the very incep- 
tion of litigation. 

Nobody can seriously and reasonably contend that the Federal Rules of Civil 
Procedure should be adopted im toto in our state practice. Various federal rules 
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pertain peculiarly to federal courts (Nos. 72 to 82). And it would seem that 
there is no need or occasion for adopting Federal Rules Nos. 64 to 71 as to 
provisional and special proceedings (some of which relate to matters growing 
out of federal concerns beyond the jurisdiction of the state) and thus throwing 
into the discard the laborious system of trial and error by which such proceed- 
ings in our state practice, covering the same ground, have already been clarified 
by the Supreme Court of Kansas. 


Nor is there any crying need to adopt Federal Rules Nos. 54 to 63 as to 
judgments—with one exception, however, and that is Rule No. 56 as to sum- 
mary judgments. In my humble opinion such a rule would expedite justice. 
But let us not say that we are adopting the federal rule, for there is nothing new 
about it. South Carolina had summary judgments in 1768, and the practice 
was used extensively in about half of our states before it became a part of the 
federal rules. 


There would seem to be no appreciable demand for the adoption of the fed- 
eral rules as to trials, special masters, referees, auditors, etc. (Rules Nos. 38 to 
53). This, of course, does not refer to pre-trials, because we already have a 
provision for pre-trials (Sec. 60-2705, G. S. 1949) identical with Federal Rule 
No. 16. 


This pre-trial innovation, which we already have, is a wholesome thing. It 
acquaints the court with the case before the final trial and it enables the court 
through the admissions and discussions of the attorneys to eliminate non- 
essentials and get down to the meat of the litigation. 


Chief Justice Taft made an address once in which, referring to a visit to 
English courts, he said: 

“I sat with Sir Willes Chitty, the learned and most effective Head Master 
of the King’s Bench, and saw the solicitors and sometimes the barristers, come 
before him to shape up the issues, the pleadings and the directions for trial. 
He knocked the heads of the parties together so that a clear issue between 
them was quickly reached.” 

My criticism of both the federal pre-trial rule and the corresponding pro- 
vision of the Kansas code is that they are permissive only. A pre-trial should 
be mandatory. A duty of preparation rests upon the court as well as upon 
counsel. 


There is a demand by a respectable number of Kansas lawyers for the right 
of any party to take depositions at the inception of litigation. Such a rule tends 
to facilitate the early revelation of both truth and perjury. To this end we need 
not repeal some thirty sections of our own code relating to depositions (Sections 
60-2819 to 2848); we need only repeal Sections 60-2819 and 2821 and amend 
Section 60-2820 to read as follows: “Any party may commence taking the 
testimony of any person or party by deposition at any time after service upon 
the defendant or defendants of summons or the date of the first publication of 
notice for service.” There should also be a protective provision such as is 
afforded by Federal Rule 30(b) for the protection of parties and witnesses. 
Otherwise to change our whole machinery for taking depositions and to render 
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useless a generation of decisions giving certitude to this branch of procedure, 
would be obviously unwise. 

I would go further in our state practice and allow the submission of written 
interrogatories to be answered by parties to an action, subject to the prior ap- 
proval of the court as to questions of relevancy and privilege. I hardly think 
Sec. 60-2826, G. S., is broad enough. 


As to Federal Rules Nos. 7 to 25 pertaining to parties, there would appear 
to be no occasion to adopt them except in these particulars : Federal Rule No. 14 
as to third-party practice and Federal Rule No. 20 as to the permissive joinder 
of parties, are more inclusive than our state code (Sec. 60-411,-417), and seem 
salutary contributions to a complete determination not only of the main branch 
but of all ramifications of complex litigation, in one proceeding. That is good. 

As to Federal Rules Nos. 1 to 6, we do not need them. 


The claim that by the adoption of the federal rules we should have the ad- 
judication of their meaning by the federal courts, is not only a vain hope but 
also a vicious tendency towards the abdication of local self-government by the 
states. It is a vain hope because there is always a multiplicity of divergent de- 
cisions by the scores of federal courts scattered around over the country. Their 

F decisions would not be controlling anyhow as interpretations of state rules. 

4 If it be said that the final holding of the Supreme Court of the United States at 

P Washington would lend nationwide uniformity, that would be just another 
surrender to a centralized government, the highest tribunal of which at Wash- 
ington has been engaged for more than a decade in laying waste the landmarks 
of American jurisprudence. 

As a matter of fact, the reform of federal procedure has lagged behind pro- 
cedural reform in many, indeed most, of the states. None of the forty-nine 
sovereigns, state and federal, should be a copyist; let each pursue its course in 
the light of its peculiar situation and experience. 

In such a controversial situation, it is a rash thing for me thus to expose 
myself to the scrutiny and criticism of wiser men. I do so deliberately in order 
to provoke further discussion in the hope that it may prove mutually corrective 

and beneficial. 
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THE MARRIED MAN WHO WANTS A FOOLPROOF 
SURVIVORSHIP DEED IN KANSAS* 


By WILLIAM R. SCOTT 
Associate Professor of Law, University of Kansas 


Suppose a client comes into your office and says he has heard somewhere 
that it is a smart thing for a married man, contemplating the purchase of real 
estate, to have the deed made out so that upon his death his wife will become 
owner without any resort to the probate court. You inform him of certain 
drawbacks to a joint tenancy deed. For example, his right to sell the property 
is restricted to the extent that only his undivided half may be conveyed unless 
his wife joins in the conveyance or unless there is a partition.’ Furthermore, 
his right to make a testamentary disposition no longer exists unless the joint 
tenancy is severed.? This may result in the property passing out of his family 
in a situation where he is survived by his wife and child, and thereafter his widow 
remarries and dies devising her property to her second husband. Moreover, as 
a general rule, there is no federal tax advantage.’ There is also the possibility 
of his general creditors being defeated by the incident of survivorship. This 
might adversely affect his credit standing. Your client may not be convinced 
that these disadvantages outweigh the survivorship advantage of a joint tenancy. 
So, you use this approach. You point to the possibility of domestic discord. You 
paint a picture of a spendthrift wife who incurs a number of debts, thereby 
causing her creditors to force a sale of her interest in the joint tenancy so that 
her husband becomes a co-owner with her creditors, who want to partition the 
land.? Now your client begins to see the light. He then asks if this sort of thing 
can be prevented, which is the layman’s way of asking for a tenancy by the 
entirety. 

It might be well to digress for a momnet to review the more important in- 
cidents of this type of ownership. In Bouska v. Bouska,° it is said that its essen- 
tial characteristic is that each spouse takes the entire estate and not a separate 
portion of any estate, so that one spouse acting alone cannot, without the consent 
of the other, sell, mortgage or encumber the property. In Holmes v. Holmes,’ 
it was held that upon death of one spouse the survivor takes to the exclusion of 
the decedent’s heirs by virtue to the deed and not as an heir of the decedent. In 
Shinn v. Shinn’ the opinion states that as long as the wife is alive the property 
cannot be taken on execution for her husband’s debts; a purchaser at such an 
execution sale cannot take any possession against the wife; and that the hus- 
band’s right of survivorship is not even affected by a judgment against him. 
~~ *This paper was read at the 1953 annual meeting of the Topeka Bar Association. 

1. See Berry v. Berry, 168 Kan. 253, 256, 212 P.2d 283, 286 (1949). 

Ff shee ‘io y \4- Planner’s Handbook 293 (1948); John A. Alexander, Why Joint 
y, 84. Trusts & Estates 547 (1947). x 
4. For disadvan tages of joint ownership, see Lawrence G. Knecht, Joint Ownership Reappraised, 88 Trusts and 
§ (1949) “an and Robert R. Moodie, Some of the Dangers of Joint Tenancy, 29 Neb. L. Rev. 235 (1949). 
Kan. 276, 278, 8. 279, 153 P24 923, 924, 925 (1944). 
Kan. 163 (1905 
Kan. 1,9, 21 Pac. 813, 813 (1889). 
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In Baker v. Stewart, the view is expressed that the control of the property is 
the same as exists in a joint tenancy as long as both spouses are alive. Ap- 
parently this means that each spouse has an equal right to possession. These 
cases may be summarized by saying that property held by entireties is immune 
from all alienation except by joint consent of the husband and wife, who enjoy 
equal possessory rights until the death of one of them, whereupon the survivor 
acquires the whole interest as a purchaser and not by descent. 


Returning now to your client, suppose you are moved to investigate some of 
the concrete advantages of this kind of co-ownership over the usual joint ten- 
ancy, your idea being to find out if it is worth while to go into the legal status 
of tenancies by the entireties in Kansas today. 


Consider the case of the husband who owes federal income taxes. An action 
is brought to enforce a lien against property held by the entirety. No lien can 
be asserted, even by the Federal Government, according to Shaw v. United 
States.'° Where the wife seeks a divorce and tries to levy upon the property to 
satisfy a claim for temporary alimony, it was held in Mahen v. Rubr'' that a 
tenancy by the entirety was not subject to the wife’s claim. If the land is farm 
land, a creditor of the husband may attempt to levy upon the crop raised upon 
the land. In Patton v. Rankin,'? the creditor was enjoined from selling the crop 
on the ground that the crop was held in the same manner as the land. In Kéing- 
man v. Banks,’ a garnishment proceeding was brought for rent due from a 
lessee of a husband and wife, who were tenants by the entirety, without avail by 
a creditor of the husband. On occasion the husband and wife will join in a 
contract to sell the land. A title examination will reveal judgment liens against 
the husband. In Jordan v. Reynolds,“ the title was held marketable and that 
the purchaser took free and clear of such liens. If the spouses jointly mortgage 
the property, a creditor of the husband may try to go after the surplus money 
at the foreclosure sale. The surplus money was held immune from such a claim 
in Carlisle v. Parker.'® In Sheldon v. Waters,'® the court went so far as to say 
that in a case of voluntary sale, joined in by both spouses, the proceeds of such 
sale are clothed with the same legal incidents as the land itself. Blodgett v. 
United States'’ indicates that spouses having this type of estate are not always 
aware of the legal nature of their interests. In that case the husband entertained 
an intent to defraud his creditors by joining in a conveyance with his wife to a 
third party. Assuming the land had been given away, it was said that no crime 
had been committed, when the bankrupt husband was tried for fraudulent con- 
cealment of assets. It would appear that it is impossible for the husband and 
wife to make a fraudulent conveyance, in absence of any fraud on the part of 
the wife or grantee, where the husband alone has creditors, since his creditors 


40 — 0 A tw 19 ye 504, 383, (1888) ; Shinn v. Shinn, supra note 8. 
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cannot reach the property in any event.'® Suppose the land is unimproved. The 
husband borrows money with which to build a house upon the land with a view 
toward selling the land and improvements to the lender. The lender has no 
interest in the improved realty according to Krauss v. Litman,'? unless the wife 
participates in the transaction and knows that the improvements are being made. 


The foregoing cases have been selected at random from Delaware, Florida, 
Indiana, Maryland, Michigan, and Missouri. Many of these cases have been 
decided within the last fifteen years, indicating the current use of this kind of 
co-tenancy. The decisions in some of these cases seem questionable from a stand- 
point of public policy. But from the point of view of your client, who is eager 
for a survivorship deed, there is much to be said for a title by the entireties. 


The question remains: Can a tenancy by the entireties be created in Kansas 
if the deed is drafted so as to spell out a clear intent and purpose to create such 
an estate? 


Prior to 1891 these estates were recognized in Kansas.”° The so-called mar- 
ried women’s act was held not to prevent their creation.? The older practice 
seemed to be to designate the husband and wife as grantees with no indication 
of the kind of co-ownership intended. Such deeds were construed to create 
tenancies by the entireties in Kansas.” 


In 1891 the legislature abolished both joint tenancies and tenancies by the 
entireties and converted these estates into tenancies in common.”’ By judicial 
construction, however, it was held that a joint tenancy could be created pro- 
vided the deed clearly expressed-an intent to create a joint tenancy.”* In Stewart 
v. Thomas,”> the court passed upon the effect of this statute on estates by the 
entireties. The court syllabus reads, so far as material: 

“By Chapter 203, Laws of 1891 * * * estates in entirety, as recognized in 
Baker v. Stewart * * * were abolished.” 

The deed in Baker v. Stewart?’ named the husband and wife as grantees 
without any language defining the type of co-ownership intended, and on this 
point the court said in part: 

“We suppose it will be admitted that a deed might be executed to a husband 
and wife which would convey to them, if the language of the deed explicity 
said so, * * * a tenancy in entirety—for such has always been the law, and 
property owners can generally convey their property just as they please.” 

The court went on to hold in the Baker case that a deed to a husband and wife 
without more created a tenancy by the entireties in Kansas. 


The syllabus in Stewart v. Thomas is subject to the interpretation that estates 
by the entireties were abolished in Kansas only in the sense that a deed to a 





18. Wéinchester-Simmons Co. v. Cutler, 199 N.C. 709, 155 S.E. 611 (1930). 

19. 189 Md. 394, 56 A.2d a7 ow 194 Md. 36, 69 A.2d 781 (1949) (finding participation by wife). 
20. Baker v. Stewart, 40 Kan. 4 19 Pac. 904 (1888). 

21. Id. at 450, 19 Pac. at 907. 

22. Note 20 supra. 


23. Laws 1891, . a=. 
24. Soo art ° 167 Kan. 159, 164, 205 P.2d 938, 942 (1949); bol; It 
. 614, 616, 617, e428 ben S 103 (1945); Bouske v. Bouska, 159 Kan. We 278, von 153 pd 933, 
925, (19) — o~ cited 
25. 64 Kan. , 68 Pac. 70 “(190 2). 
26. 40 Kan. 442! 444, 445, 19 Pac. 904, 905 (1888). 
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husband and wife, without any language defining the type of estate intended, 
creates a tenancy in common. The type of deed which expressly indicates a 
tenancy by entireties is not passed upon in Stewart v. Thomas. In the opinion 
itself in Stewart v. Thomas the court said that the purpose of the 1891 statute 
was to do away with the rule of the Baker case.”’ 


Stewart v. Thomas was decided thirteen years before Withers v. Barnes,”® 
where it was said that joint tenancies were not abolished by this 1891 statute. 


The upshot of the whole matter is that the court did not pass upon a deed 
expressly creating an estate by the entireties at a time when it was established 
that an express joint tenancy deed was not converted into a tenancy in common 
by the 1891 statute. There is nothing in this statute which calls for one con- 
struction in the case of a joint tenancy and the opposite construction in the case 
of a tenancy by the entirety. If joint tenancies were not abolished, how can it 
be said tenancies by the entireties were abolished when both estates are dealt 
with in the same statute and, presumably, the same end was sought to be ac- 
complished by the statute? 

If it is concluded that the 1891 statute abolished tenancies by the entireties, 
what is the effect of the 1939 statute which expressly repealed the prior law??? 
The 1939 statute provides in part: 

“Real * * * property granted * * * to two or more persons including a 
grant * * * toa husband and wife shall create in them a tenancy in common 
* * * unless the language used in such grant * * * makes it clear that a 
joint tenancy was intended to be created * * *”3° 

Language similar to our present law has been construed in Rhode Island," 
the District of Columbia,>? and Massachusetts,”* not to forbid the express crea- 
tion of this kind of co-ownership. 

Since Stewart v. Thomas, supra, decided over fifty years ago, our court has 
not had occasion to pass upon an entirety deed. It would not be advisable to 





27. 64 Kan. at 515, 68 Pac 

28. 95 Kan. 738, + ~ 61 "tigis). 

29. Laws 1939, Ch 

30. Laws 1939, Ch. ist $1; Gs 1949, § 58-50 . 

31. , Bloomfield v. Brown, 67 R.I. 480, 25 rent 354, 356, 357, 358 (1942) (statute provided: ‘That all 
° * grants * * ° of an say aod * * # made, to two or more persons, whether be husband and wife or 
otherwise, * * * shall be deemed * * * to be estates in common, and not i joint tenancy, | unless 4 
* * © shall be therein expressly said, that the grantees * * * shall * * * hold the same 
joint tenants * * *.” The court said: “The statute in question neither creates nor abolishes any Tat kind 
or character of estates that can be held by two or more persons in this state. To construe the statute as prohibiti 
the creation of an estate by the entirety would be going outside the statute in order to prohibit an establish 
estate at common law, which the legislature has not seen fit to abolish. The respondents further argue that an 
estate by the entirety is such an anomalous estate under present day conditions that ‘it has long since ceased to exist. 
at least in reality’ in this state. The complainants on the other hand positively assert, without denial from the 

respondents, that conveyances creating tenancies by entirety have been common in the country of Newport, where 
the FS - the case is located. Be this as it may, it is not our province to express our opinion upon 
matters 

32. fae oe Settle, 8 F.2d 911, 912 (D. C. Cir. 1925) Jone provided: “Every estate granted * * * to 
two or more persons in their own right, including estates granted to husband and wife, Shall be a tenancy 


in common, unless expressly dec to be a =~ tenancy * * *.” The court said: ‘The section does no more 
than provide that express terms are necessary in order to create a joint tenancy rather than a tenancy in common 
If had intended to sbolish congncies by entireties in the District, it is safe to assume that the 


intention would have been expressed in more specific terms * * * especially in view of the repeated decisions of 

the courts of the District upon the ee.) 
a. _floag #. . oe oe Mass. 50, 99 N.E. 521, 522 (1912) (statute provided: Conveyances * * * of lands 
ad nd and wife, shall pe ons construed to create estates in common and not in joint tenancy, unless 


iS aqgeund ty sec ove © i that the grantees * * * shall take * * ° as joint tenants . 
The court said: “The habendum is to the grantees ‘as joint tenants’ * * *. The language * > ce indi- 
cated that there is not to be an estate in common. ee Se ee Copeee on eae ape & ee The 
statute goes no further. It has performed its function. ip ene Satie: ck eon Sas ee estate the grantees 
—_ we can s no help from it, but must be gui by the common-law principles of construction de P= + to 
such matters.” 
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resurrect what seems to be dead and buried. What would happen to your client 
if you drafted a deed expressly indicating a tenancy by the entireties? The 
chances are he would end up in court trying to find out whether he had a ten- 
ancy by the entirety, a joint tenancy, or a tenancy in common. Whatever answer 
he received, it would involve an expenditure of money—a thing he is seeking 
to avoid. However, if your client wants to take a chance, you might draft the 
deed and hope for the best, knowing what advantages this deed has over the 
other forms of co-ownership, and further knowing that a sound argument can 
be made for the legality of tenancies by the entireties in Kansas today.** 















34. For the position that tenancies by the entireties, unlike joint tenancies, are abolished in Kansas, see J. G. 
comers, es for Termination of Life Estates and Estates m Joint Tenancies, Kan. Jud. Council Bull. Dec. 
» at 78, 79. 





























PROCEDURAL EFFECT OF THE 1952 AMENDMENT 
TO SECTION 2a(7) OF THE BANKRUPTCY ACT* 


By E. R. SLOAN, Topeka, Kansas 
Referee in Bankruptcy 


The Bankruptcy Act declares “ ‘Courts of bankruptcy’ shall include the dis- 
trict courts of the United States and of the territories and possessions to which 
this Act is or may hereafter be applicable.” “ ‘Court’ shall mean the judge or 
the referee of the court of bankruptcy in which the proceedings are pending.” 
(Sec. 1 (10 and 9). The Judicial Council in its report of September, 1950, 
said “Bankruptcy Courts have now become recognized as the court of general 
jurisdiction in bankruptcy matters after a referral has been made.” It is there- 
fore the reference of the case by the judge that vests the referee with the power 
to exercise the jurisdiction of the court. 


It was one of the purposes of the revision of 1938 and the amendment of 
1947 to the Bankruptcy Act to increase the responsibility and raise the standard 
of the referee’s court in bankruptcy. It places the referee, when presiding over 
the court, in equal authority with the judge wherein the term “court” is used 
in the Bankruptcy Act, except that which is by the act specially reserved to the 
judge. 

In several of the districts the judges, recognizing the force and effect of the 
amendment, have made rules or entered orders directing the clerk of the court 
to refer generally all petitions filed in bankruptcy, proceedings for arrange- 
ments and wage earner plans to the referee, who shall, subject to review, take is 
all proceedings, do all acts, perform all duties with reference thereto, except 
those which by law are specially reserved to the judge. A rule to this effect . 
was adopted by the Eastern District of Michigan, which was sustained and 
approved by the U. S. Court of Appeals, in the Sixth Circuit. (In Re Fair Cream- 








*Read before the National Conference of Referees at Gulfport, Mississippi, October 6, 1953. 
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ery Co., 193 F. 2d 5) Under the rule, the court of bankruptcy presided over by 
the referee has immediate jurisdiction in all bankruptcies, arrangements and 
wage earner plans as contemplated by the act. 


It is not my purpose to discuss in detail the jurisdiction and power of the 
Bankruptcy Court, but it is essential to reach the point under consideration to 
state generally the jurisdictional powers of the court. 


The Bankruptcy Act invests the courts ‘with such jurisdiction at law and in 
equity as will enable them to exercise original jurisdiction in proceedings under 
this Act; adjudge persons bankrupt; allow and disallow claims; appoint re- 
ceivers and trustees; authorize the business of the bankrupt to be conducted; 
bring in and substitute additional parties; cause the estates of bankrupt to be 
collected, reduced to money, and distributed, and determine controversies in 
relation thereto; close estates; confirm and reject arrangements or plans, dis- 
charge or refuse to discharge bankrupts, and make such orders, issue such 
process, and enter such judgments, in addition to those specially provided for, 
as may be necessary for the enforcement of the provisions of this Act.” (Sec. 2) 


It is a long established rule that the possession of property in the custody 
of a court vests the court with exclusive jurisdiction of such property. (Freeman 
v. Howe, 24 How. 450) This rule has for many years been applied to possession, 
either actual or constructive, in the bankruptcy court. (White v. Schloerb, 178 
U. S. 542, 546; Magnolia Petroleum Co. v. Thompson, 309 U. S. 478) The 
bankrupt’s possession of property, actual or constructive, at bankruptcy passes 


to the trustee. (Board of Trade v. Johnston, 264 U. S. 1; City of Long Beach 
v. Metcalf, 103 F. 2d 483) Where the possession is in the bankrupt or in some 
one not claiming a substantial interest, the court of bankruptcy has exclusive 
jurisdiction over the determination of all questions respecting title, possession 
and control of the property. (Isaacs v. Hobbs Tie & T. Co., 282 U. S. 734, 
737-738; Murphy v. John Hoffman Co., 211 U. S. 562, 569; Herbert v. Craw- 
ford, 228 U. S. 204) The court of bankruptcy may by summary process re- 
quire those who assert title to or an interest in property which has rightfully 
come into its possession and control to present their claims to that court and 
may proceed to adjudicate the merits of such claims. (Sec. 2, Bank. Act, para. 
6; In re Epstein, 156 Fed. 24; Bryan v. Bernheimer, 181 U. S. 188; Taubel- 
Scott-Kitzmiller Co. v. Fox, 264 U. S. 426) “The bankruptcy court is a court 
of equity, and is guided by equitable doctrines and principles except in so far 
as they are inconsistent with the act.” (Security Comm. v. U. S. Realty Co., 
310 U. S. 455) See, also, Local Loan Co. v. Hunt, 292 U. S. 234, 240; Pepper 
v. Litton, 308 U. S. 295, 303. 

It is now, we think, established that where a creditor invokes the jurisdiction 
of the court by filing proof of claim he thereby submits to the jurisdiction of 
the court to determine all proper defenses, setoffs and counterclaims that may 
be lawfully imposed and the court may render judgment against the creditor, 
if the amount of the setoff or counterclaim exceeds the claim. (Gardner v. 
New Jersey, 329 U. S. 565-573; Alexander v. Hillman, 296 U. S. 222; Flor- 
ance v. Kresge, 93 F. 2d 784; Cumberland Foundry Co. v. Lockner, 179 F. 2d 
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630; In re Solar Mfg. Corp., 200 F. 2d 327; James Talcott Inc., v. Glavin, 104 
F. 2d 851; Chase Nat. Bank v. Lyford, et al., 147 F. 2d 273; In re Nathan, 98 
F. Supp. 686, (An able and exhaustive opinion); In re Petroleum Conversion 
Corp. 99 F. Supp. 899; 4 Rem. 5th Ed. para. 1440, Supp.; 4 Coll. 14th Ed p. 
790, Cum. Supp.) A contrary rule is stated in B. F. Avery and Sons Co. v. 
Davis, (Sth Cin) 192 F. 2d 255. (In re Tommie’s Dine and Dance, 102 F. 
Supp. (Texas) 627) 

The Act specifically vests the court with summary jurisdiction to possess and 
control property held by an assignee for the benefit of creditors appointed under 
an assignment, which constitutes an act of bankruptcy (Sec. 70a(8); to hear 
and determine the rights of any parties who have obtained a lien by legal or 
equitable process on the bankrupt’s property within four months of bankruptcy 
(Sec. 68a(4); to recover excess dividends paid to any creditor (Sec. 571); to 
determine the damages and enforce the collection thereof arising out of the 
breach of the obligation of any bond furnished pursuant to the Act (Sec. 50n 
and 69b); to deal with deposits or transfers for face amount certificate com- 
panies (Sec. 67f) to reexamine the payment of attorney fees made by the debtor 
in contemplation of bankruptcy (Sec. 60d), and to determine all controversies 
relating to the collection and distribution of the estate, to which the defendant 
consents. (Sec. 23b) 

The limitation on the jurisdiction of the court to collect the estate of the 
bankrupt and determine controversies relating thereto is that suits by the trustee 
shall be brought and prosecuted only in the court where the bankrupt might 
have brought them if proceedings under the Act had not been instituted, unless 
by the consent of the defendant. (Sec. 23b) 

This brings us to the unusual perplexity in judicial procedure of jurisdiction 
by consent. The consent provided for in the statute was intended to enlarge 
the jurisdiction of the bankruptcy court over controversies which do not fall 
within the exceptions. (Schumacher v. Beeler, 293 U. S. 367) The consent is 
to the court and its jurisdiction as defined in the Act. (McDonald v. Plymouth 
Trust Company, 286 U. S. 236) Thus, when consent is established the court 
has jurisdictoin to summarily adjudicate the rights of adverse claimants who 
would otherwise be entitled to a plenary suit, and the court will retain juris- 
diction for the determination of the claims and the parties for the enforcements 
of their rights against each other. (Honeyman v. Hughes, 156 F. 2d 27) 

What is consent has been a question since the statute was enacted. It was 
generally accepted that jurisdictional defense in a summary action embraces 
merely a procedural right, which may be waived by the failure to raise an 
appropriate objection in due time. However, the Supreme Court in construing 
the statute said: 

“Consent is wanting where the claimant has thoroughout resisted the peti- 
tion for a turnover order and where he has made formal protest against the 
exercise of a summary jurisdiction by the bankruptcy court before that court has 
made a final order. . . . But whether or not there was the necessary consent 
upon which its power to — may depend is, as is so often true in determin- 
ing consent, a question depending on the facts of the particular case.” (Cline 
v. Kaplan, 323 US. 97) 
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This decision was a surprise to those engaged in the administration of the 
bankruptcy act. It placed the defendant in a position to try his case and to 
object to the jurisdiction at any time before the final order. This brought about 
the amendment to Section 2(7) as follows: 
“Where in a controversy arising in a proceeding under this Act an adverse 
does not interpose objection to the summary jurisdiction of the court 
of bankruptcy, by answer or motion filed before the expiration of the time 
prescribed by law or rule of court or fixed or extended by order of court for the 
filing of an answer to the petition, motion or other pleading to which he is 
adverse, he shall be deemed to have consented to such jurisdiction.” 

It was not the purpose of the amendment, and it does not enlarge the juris- 
diction of the court but fixes a standard by which consent may be determined. 
The court to take advantage of the amendment must by rule or order fix a time 
for answer or plea to the petition, and if the order is not complied with, after 
due notice, the respondent “shall be deemed to have consented to the jurisdic- 
tion.” 

The bankruptcy court has fashioned what is known as turnover proceedings 
by which it seeks to efficiently and expeditiously collect the estate and settle 
controversies relating thereto. It is initiated by the trustee filing a petition in 
the primary court alleging that a third party has in his possession property 
belonging to the estate or is indebted to it and asking that the third party be 
ordered to deliver the property or pay the debt to the trustee. On such petition 
the court issues a show cause order directing the defendant to respond to the 
petition. 

Prior to the amendment it was held that it was necessary to allege the facts 
showing affirmatively summary jurisdiction. The amendment apparently has 
the effect of requiring that the petition allege only facts showing a controversy 
arising in a proceeding under the act. The order to show cause must in addition 
to the form usually used fix a definite date for the defendant to answer or plead 
to the petition. If the order to show cause contains such an order and is prop- 
erly served and the defendant fails to plead raising the jurisdictional question, 
he thereby consents to the jurisdiction and the court has the power to enter 
such order or judgment as will determine the controversy. To this extent the 
amendment has changed the practice but has not enlarged the jurisdiction. 


The amendment does not preclude consent by conduct or agreement. The 
rule stated in the Cline case that “Whether or not there was the necessary con- 
sent upon which its power to proceed may depend is, as is so often true in de- 
termining consent, a question depending on the facts of the particular case” is 
still applicable and in a given case it may be necessary for the court to weigh 
the facts to determine whether consent has been given. The court, of course, 
has the power to determine whether it has jurisdiction, (Harris v. Brundage 
Co., 305 U. S. 160) and when determined by the court becomes res judicata. 
(Stoll v. Gottlieb, 305 U. S. 166) 

The Congress has, of course, the power to determine the jurisdiction of the 
bankruptcy court and may in its discretion enlarge it to include all controversies 
relating to the collection and distribution of the estate. (Taubel v. Fox, 264 
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U. S. 426) It has vested the court with jurisdiction to determine all contro- 
versies relating to property in its actual or constructive possession or in the 
possession of one not having a substantial interest, but the jurisdiction, where 
the controversy involves property not in its actual or constructive possession 
and adversely held, rests on the consent of the defendant, which may be af- 
firmatively given by failure to answer or plead to the petition on proper process. 





AMERICAN BAR CENTER REPORT* 


Need for a national “center” for the legal profession was forcibly expressed 
by many speakers at the recent Diamond Jubilee meeting of the American Bar 
Association in Boston. 

They agreed that headquarters for the organized Bar, plus a center that will 
coordinate, stimulate and originate research into important legal problems, is 
essential to continued progress within the profession and for the public good. 

The American Bar Center, now under construction on Chicago’s Midway, is 
designed to meet these needs. It is being financed by lawyers through con- 
tributions to the American Bar Foundation, established to build and operate the 
Center. Headquarters of the American Bar Association and its many affiliated 
organizations will be in the Center. A unique library of material not now avail- 
able in any one place will be there. Space for the workers in legal research and 
co-ordination will be there. 

Total cost of building the Center will be approximately $2,000,000. A 
bequest by the late William Nelson Cromwell, plus many former contributions 
by various lawyers, however, made it necessary to seek only $1,500,000 from 
the profession as a whole in order to finance the project. More than half of 
this sum already has been raised in the current campaign now going on through- 
out the United States. 

Kansas lawyers up to September, 1953, had contributed $5,470, or 32 percent 
of the state’s quota, toward the $1,500,000 building fund for the American 
Bar Center in Chicago, it was announced by Everett E. Steerman of Emporia, 
Director of the campaign for the state. 

Of this amount, Mr. Steerman said $1,650 has come from Kansas City, where 
J. Willard Haynes is Director, and $3,032 from Wichita, where the campaign 
is headed by George Siefkin. 

Mr. Steerman said he expected the solicitation of lawyers would be accelerated 
in many areas within the next few weeks, and expressed confidence that this 
state would exceed its quota. More than half the national goal has been 
pledged, and four states, as well as many cities and counties, already have gone 
beyond the amounts they were asked to subscribe. 

Robert G. Storey of Dallas, Texas, immediate past President of the American 
Bar Association, has repeatedly stressed the importance of this project to the 








*Source: The American Bar Foundation, 69 West Washington Street, Chicago 2, Illinois. 
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entire profession. He points out that the need for headquarters for the American 
Bar Association, alone justifies the expenditure required for the building. This, 
great national organization of lawyers, is housed in an old-fashioned residence 
on Chicago's “Near-north” Side, which is entirely unsuitable for efficient office 
operations. The quarters are crowded; there are no elevators; no space is avail- 
able for even small committee meetings. 

Not even all of the Association’s activities can be housed in this building. 
The Association is compelled to operate in rented space in other parts of Chi- 
cago and in Denver and Omaha. The American Bar Journal is forced to occupy 
offices outside the present headquarters building. 


The American Bar Center, on the other hand, will be highly functional. 
All departments of the American Bar Association (with the exception of its 
Washington office) will be under the Center’s roof. Affiliated organizations 
will house their headquarters in this Center. These arrangements will make 
for speedier and more coordinated action in the programs and progress of the 
entire organized bar. 

Here, for the first time, will be assembled all the publications of the organ- 
ized bar in the United States and Canada (and eventually those in all the na- 
tions of the free world) as well as the results of research by law schools and 
universities. Assurance of cooperation from virtually all such organizations and 
educational institutions promises that the availability of such a collection will 
provide the legal profession with one of its greatest assets. Duplication of work 
will be avoided. A degree of coordination of research, hitherto impossible, will 
be attained. The Center will be equipped with micro-film facilities. Copies of 
any document may be made quickly and forwarded to any individual, associa- 
tion or institution that requests them. 


In addition to these activities, the American Bar Foundation will initiate and 
carry forward independent research into many subjects of importance to the 
profession and to the public. One of the first to be undertaken is the study of 
the administration of criminal justice in the United States. This work is under 
the direction of a committee headed by Mr. Justice Robert H. Jackson of the 
Supreme Court of the United States. 


The Foundation hopes to be able to award fellowships to young lawyers in 
the field of legal research. They will work under the direction of seasoned and 
able men. Their performance may apply toward advanced degrees from leading 
law schools. 


The American Bar Center has been planned and designed not only to give 
the legal profession dignified and efficient working space for its national or- 
ganization, but also “an intellectual headquarters—not something that is elab- 
orate, but something with the working tools that will permit scientific con- 
sideration of the long-range legal problems that affect the public welfare.” 
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PUBLIC RELATIONS MANUAL 


Final printing of the manual “Public Relations for Bar Associations” is in 
progress and national distribution is scheduled to begin during October, 1953, 
it has been announced by Thomas L. Sidlo of Cleveland, O., chairman of the 
standing Committee on Public Relations of the American Bar Association. 


The enlarged, improved manual is a 227-page permanently-bound volume, 
attractively printed and illustrated and fully indexed. It deals with all phases of 
bar public relations, and contains specific examples of how state and local bar 
organizations have carried out effective public relations activities. 


Separate sections of the manual are headed “Analysis of the Problem,” 
“Foundation for Good Public Relations,” “Methods,” “Telling the Lawyers’ 
Story” and “Public Relations in Action.” 


Richard P. Tinkham of Hammond, Ind., an attorney and former president 
of the Indiana State Bar Association, is editor of the manual. He formerly 
headed the National Conference of Bar Presidents, and currently is a member 
of the Board of Governors of the American Bar Association. 


Mr. Sidlo expressed the view that the manual is “the most valuable and use- 
ful document which has yet been prepared to improve the public relations of 
the bar.” He pointed out that it deals not only with the theoretical aspects of 
the problem of bar public relations, but is filled with practical suggestions and 
guidance in carrying on various public service activities, information programs, 
and in methods for cooperating with the press, radio and television media. 


“We feel that the message the manual conveys for the legal profession is so 
important every bar association official as well as as every member of public 
relations committees should own a copy,” Mr. Sidlo added. “Indeed, it would 
be a salutory thing if every attorney could read the book. Editor Tinkham and 
his associates have done an outstanding piece of work and have made a lasting 
contribution to the legal profession in producing this manual.” 


The price will be $3.00 per copy. Orders for the manual (add 35 cents per 
copy to cover mailing costs) should be addressed to the American Bar Associa- 
tion, Public Relations Committee, 1140 North Dearborn St., Chicago 10. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Allison, Junius. Office management man- 
ual for legal aid societies. Public ad- 
ministration service, 1953. 


Conference on Personal Finance Law. 
Credit life and disability insurance. 
Should it be sold in connection with 
small loans? (pamphlet, 1953). 


The Constitution of the United States of 
America. Analysis and interpretation. 
Annotations of cases decided by the 
Supreme Court of the United States 
to June 30, 1952. Prepared by Leg- 
islative Reference Service, Library of 
Congress. U. S. Govt. pr. off., 1953. 


Crosswell, Carol M. Protection of inter- 
national personnel abroad. Oceana 
publications, 1952. 


Delaware Code Annotated. 15 v. Edw. 
Thompson and West pub. co., c. 1953. 


Dienstein, William. Technics for the crime 
investigator. Thomas, c. 1952. 


Hughes, Rupert. The complete detective— 
being the life and exciting cases of 
Raymond Schindler, master detective. 
Sheridan House, c. 1950. 


Income taxes in the Commonwealth—a di- 
gest. . . of the laws. 2 v., His Maj- 
esty’s Stationery office, v. 1, 1951 with 
1952 supp.; v. 2, 1953. 


Jahr, Alfred D. The law of eminent do- 
main—valuation and procedure with 
forms. Clark Boardman, 1953. 


Kerr, William W. Fraud and mistake. 7th 
ed. by D. L. McDonnell and John G. 
Monroe. Sweet & Maxwell, 1952. 


Ladas, Stephen P. The international pro- 
tection of literary and artistic prop- 
erty. 2 v., Macmillan, 1938. 


Michigan University Law School. Summer 
institute on international and com- 
parative law. Lectures on the conflict 
of laws and international contracts. 
Univ. of Mich. Law School, 1951. 


1952 Annual Survey of American Law. 
N. Y. Univ. School of Law, c. 1952. 


Parker, John J. The American constitution 
and world order based on law. (12th 
annual Benjamin N. Cordozo lecture). 
The Assn. of the Bar of the City of 
N. Y., 1953. 


Roalfe, William R. The libraries of the 
legal profession. (A study prepared 
for the Survey of the Legal Profes- 
sion.) West pub. co., 1953. 


Shepard, Paul. Sovereignty and _state- 
owned commercial entities. Aberdeen 


pr., 1951. 


Taylor, Eleanor K. Public accountability 
of foundations and charitable trusts. 
Russell Sage Foundation, 1953. 


Tweed, Harrison and Parsons, William. 
Lifetime and testamentary estate plan- 
ning. (Rev. to May, 1953). Commit- 
tee on continuing legal education of 
the American Law Institute collaborat- 
ing with the American Bar Assn. 


Warner, Harry P. Radio and television 
rights—a standard reference book on 
the law of copyright, trade-marks and 
unfair competition and the broadcast- 
ing industry. Matthew Bender, 1953. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be mailed upon re- 
quest. ) 
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WELCOME TO THE NEW LAWYERS 


In September, 1953, twenty-five successful candidates for admission to the 
bar took their oath before the Supreme Court at Topeka. The Executive Coun- 
cil of this Association believes there is a need for liaison between the new at- 
torneys who are still seeking associations or other opportunities and those estab- 
lished lawyers who desire to offer same or have knowledge thereof. For this 
purpose, lawyers are urged to make use of the Association’s office by forward- 
ing pertinent information to John W. Shuart, Executive Secretary, 522 Gar- 
linghouse Building, Topeka, Kansas. 


The names and addresses of these admissions were as follows: 


Address 

























John Joseph 4510 W. 72 Terr., Prairie Vi U. of Kansas City 
Phillip Lawrence Waisblum 204 Harvard, St. Joseph, Mo. K. U. 
Carroll Franklin Pope Box 306, Wichita Okla. U. 

* Robert Allen PE -nnedy Sunnyside, Lawrence K. U. 
Thomas J 205 Greenway K. U. 

Dean Ri Frisbie 4905 Greendale, Kansas City, Mo K. U. 

*Donald N. Schauf Red rm K. U. 

* James Iden Nelson 545 E. 19, Lawrence Baylor U 
William Louis y 1512 W. 9, Lawrence KU. 

e Duane Sickler M Washburn U. 
R Dean Watson, Sr. 1209 N. Kansas, Wichita Ohio State 
Norman Elsia Ful 630 N. Green, Wichita K. U. 

Jack Ewalt Dalron Box 35, Jetmore K. U. 
Warren Wallace Wagoner Box 93, Turley, Oklahoma Washburn U. 
Joseph Anthony Babicki 1628 Clay, Ti Washburn U. 

* Robert Powell 338 S. Market, Wichita Washburn U. 
Charles Earl Hoffhaus 612 State, Salina Yale 

*Daniel Dale Dwyer 526 S. Roosevelt, Wichita W. U. 
Bobby Tudor 1708 S. > ay Wichita U. 
Robert Lee M y 1178 Wash . Topeka U. 

* Buford L. 401 S. Lowman, Scot U. 

*Robert L. Deam ti09 Coolidge. ‘Wichita U. 
John Griffith Atherton 828 K. U. 
Charles Bruce Works 0&3, H Washburn U. 
James George Dieter Geo. Washington U. 

*Member of the Bar Association of the Scate of Kansas. 
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NEW MEMBERS, 1953 
OF THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Name Address 


Bryce L. Anderson State Bank Bldg., Winfield, Kansas 
Dolly E. Anderson 2132 S. Garnsey St., Santa Ana, California 
Emil C. Anderson, Jr 2132 S. Garnsey St., Santa Ana, California 
Warren Andreas 1423 Ohio, Lawrence, Kansas 
Bernard V. Borst 1015 Kentucky, Lawrence, Kansas 
Robert M. Brown 1220 N. Van Buren, Topeka, Kansas 
Robert I. Donnellan 1401 Lawrence St., Emporia, Kansas 
Thomas M. Evans 2513 Bradbury, Topeka, Kansas 
William M. Haun 202 Central Bldg., Wichita, Kansas 
Elmer Hoge 7505 W. 80th St., Overland Park, Kansas 
Roy U. Jordan P. O. Box 82, Emporia, Kansas 
Ralph M. King, Jr. .................. 832 Mississippi, Lawrence, Kansas 
Robert D. Loughbom 2008 Elizabeth, Kansas City, Kansas 
Charles C. McCarter 115 S. Rutan St., Wichita, Kansas 
Ronald R. McEnulty 319 Beacon Bldg., Wichita, Kansas 
Ward D. Martin 303 New England Bldg., Topeka, Kansas 
J. Iden Nelson Hillman Bldg., WaKeeney, Kansas 
Robert M. Patterson P. O. Box 65, Columbus, Kansas 
Loyd H. Phillips 1802 Broadway, Great Bend, Kansas 
Robert A. Pine 839 S. Broadway, Wichita, Kansas 
Richard L. Reep 1612 College, Topeka, Kansas 
Richard A. Render 796 Eastridge, Wichita, Kansas 

1423 N. Hersey, Beloit, Kansas 
Z. P. Sheldon Sabetha, Kansas 
Royce D. Sickler 3057 Parkwood, Kansas City, Kansas 
Harold Sinning P. O. Box 387, Holton, Kansas 
Wilson E. Speer 126 N. Catherine, LaGrange, Illinois 
Otto R. Souders 710 Schweiter Bldg., Wichita, Kansas 
George L. Stockwell 1513 Seward, Topeka, Kansas 
W. C. Sullivan Phillipsburg, Kansas 
Patrick H. Thiessen #8 Tenlawns, Salina, Kansas 
Kenneth D. Travis 290 Birmingham St., St. Paul, Minnesota 
Donald L. White 910 Willow, Ottawa, Kansas 
Edgar W. White 
Stanley E. Wisdom 2027 S. Minnesota, Wichita, Kansas 








The JOURNAL 


CITY ATTORNEYS' PAGE 


LAWRENCE E. CURFMAN, Wichita 
GORDON K. Lowry, Valley Falls 


FRED C. Lirrooy, Hutchinson 


Dean Jackson Addresses Luncheon. 


Dean Schuyler W. Jackson, Washburn 
Law School, was the luncheon speaker at 
the fall meeting of the City Attorneys’ As- 
sociation held in Topeka, September 21, in 
conjunction with the 45th Annual City 
Convention of The League of Kansas Mu- 
nicipalities. Dean Jackson spoke in opposi- 
tion to the Bricker amendment. His points 
were quite convincing and his conclusions 
were well received by the 50 city attorneys 
attending the luncheon. Dean Jackson was 
introduced by City Attorney James W. 
Putnam, of Emporia. 


Forums Feature Fall Meeting. 


Three interesting forums were held in 
the Commission Room of the City of To- 
peka, during the afternoon session of the 
fall meeting. The first of these related to 
the sewage service charges under the 1953 
laws. City Attorney Charles D. Stough, 
who was Speaker of the 1953 legislature, 
headed the first panel, assisted by City 
Attorney C. C. Calkin, Kingman; City At- 
torney Russ B. Anderson, McPherson; and 
City Attorney Keith Sebelius, Norton. 
These panelers explained the various sew- 
age service laws and offered suggestions 
to the cities of all classes. 


Next forum discussion related to mu- 
nicipal bond problems with special refer- 
ence to financing of sewer and disposal 
works by revenue bonds. The — was 
John S. Dean, Jr., of Topeka, a former city 
attorney. 

The third discussion related to revising 
of ordinances with L. W. Chesney, research 
attorney, The League of Kansas Munici- 
palities, as the chairman. 


President 
Vice-President 


Treasurer 


Charter Member Joins Fatzer Staff. 


Jim Galle, former city attorney of Mc- 
Pherson, has been added to the staff of the 
attorney general as an assistant attorney 
general. He will specialize on municipal 
problems. Jim was active in the early days 
of our association, and is a charter member. 


Over 240 City Attorneys in Kansas. 


The latest compilation of city attorneys 
and their associates, by the office of The 
League of Kansas Municipalities, shows 
that there are over 240 regularly serving 
cities in Kansas. 


Cannon Completes 40 Years. 


L. T. Cannon, Humboldt, reports 40 
years of service as city attorney of that city. 
This is believed to be the longest tenure 
of any city attorney in the history of the 
state. 


Curfman Presides Over Sessions. 


We extend our congratulations to Law- 
rence E. Curfman, president of the Asso- 
ciation, for his expert handling of the fall 
meeting. The program was well planned, 
attendance was high, and everyone agreed 
that it was a most worthwhile conclave. 


Thanks to Carman. 

Our special thanks to City Attorney Fred 
Carman, of Topeka, for his “Hospitality 
Hour,” and for helping make our fall meet- 
ing a success. 











Mip-YEAR MEETING AT WICHITA 


MIDYEAR MEETING AT WICHITA 


Various committees of the Association held their second mid-year meetings 
in Wichita on October 23, 1953. Through these conferences, matters before 
the committees are given earlier consideration and the work of the Association 
for the current year materially advanced. 


Following the luncheon in the Ballroom of the Lassen Hotel, President 
L. J. Bond called upon members for reports. George B. Powers of Wichita, 
Association Delegate to the American Bar Association, presented his observa- 
tions on the 1953 annual meeting of the House of Delegates of the A.B.A. in 
Boston, Massachusetts. J. G. Somers of Newton, Chairman of the Professional 
Ethics Committee, explained the new Rules of Procedure which are printed in 
this issue, beginning on page 106. Thomas M. Lillard of Topeka, Chairman 
of our Committee on Court Procedure, gave a preliminary report on the activi- 
ties of his committee. 

Upon conclusion of the work of the committees in the afternoon, a twenty- 
minute technicolor movie film entitled “With Benefit of Counsel” was shown. 
This film was produced by the Texas State Bar Association. It portrays a day 
in the life of an attorney and through flashbacks shows the training he goes 
through in preparation for the practice of law. 


Preceding the committee meetings in Wichita, the Executive Council met on 
October 22 and considered future meeting plans and the various communica- 
tions presented to the president and the other officers of the Association. It was 
reported by Executive Secretary Shuart that 1,465 members had paid their 1953 
dues as of that date. This figure compares favorably with a paid-up membership 
of 1,537 for the calendar year 1951 and 1,394 for the calendar year 1952. 


Preliminary plans for the 72nd Annual Meeting of the Bar Association of 
the State of Kansas were further discussed by the Executive Council on October 
22nd. Ats its meeting in Salina on May 23, 1953, the Council chose Topeka 
as its meeting place and fixed April 16 and 17, 1954, as the dates, with the 
Hotel Jayhawk as Convention Headquarters (see August, 1953 Bar Journal, 
page 1). The members of the Executive Council agreed that another meeting 
of the Council should be held during the month of January, 1954.—F.C. 
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W. E. (GENE) STANLEY 


WILLIAM EUGENE (GENE) STANLEY, President of the Bar As- 
sociation of the State of Kansas during 1940-1941, died in Wichita 
on September 26, 1953, while watching the Tulsa-Wichita University 
football game. 

He was born in Wichita on April 30, 1891, the son of William 
Eugene Stanley (15th Governor of Kansas) and received his Ph.B. 
and J.D. from the University of Chicago and was admitted to the 
Kansas Bar in 1914. On January 18, 1922, he was married to Mar- 
garet (Peggy) Long and is survived by Peggy and one daughter, 
Margaret Anna (Mrs. Robert Hall, Denver, Colorado). 

He served as a first lieutenant in the United States Army during 
World War I. 

In 1920, Mr. Stanley became Secretary of the Association and in 
1932 he was named Editor-in-Chief of the newly-created Journal of 
the Bar Association of the State of Kansas. He served in both of these 
offices until 1939 when he was elected the Association’s first Vice- 
President. He served continuously on the Board of Editors of the 
Journal from 1932 until his untimely death. 

He was a past President of the National Conference of Commis- 
sioners on Uniform State Laws and currently active on the various 
Committees of that organization, serving in the official capacity of 
“Commissioner” for the state of Kansas. 

He was a member of the House of Delegates of the American Bar 
Association and served on many of the Committees of that Associa- 
tion. Currently, he was a member of the Finance Committee of the 
American Bar Foundation, the Rules and Calendar Committee of 
the House of Delegates and Chairman of the Ways and Means Com- 
mittee. 

His record of civic and professional achievements and unselfish 
service to his profession is far too voluminous to recite in full and, : 
while it will perhaps never be equaled, it has and will continue to 
serve as an inspiration and encouragement to lawyers who would, in 
the language of our Constitution, elevate the standards of integrity, 
honor and courtesy in the legal profession and correlate and promote 
the activities of its members in their interests and that of the public. 
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TRIBUTE TO W. E. (GENE) STANLEY 


It is with deep regret that the name of the first Editor-in-Chief of this Journal 
is removed from the masthead of this page as a member of the Board of Editors 
Proper appreciation of Gene Stanley's many unselfish and gratuitous service: 
such as his work in establishing this Bar Journal, cannot adequately be expressea 
in written words. Recollections of his dynamic personality and meritorious 
deeds visualize it so much more eloquently. 

The November, 1953 issue of the American Bar Journal, after mentioning 
that “Gene’s many activities in the Association are too long to enumerate in 
detail,” then listed more than a dozen of his “more important” activities in the 
A. B. A. 

When Gene relinquished his duties as Editor-in-Chief in 1939 because of 
the press of other activities, there appeared on this page in the February issue 
an editorial entitled “Well Done, Gene.” One paragraph unequivocally stated 
that the Journal “was conceived largely in the mind of W. E. Stanley, and from 
its beginning his name appeared at its masthead as Editor-in-Chief. Under his 
able management the Journal has become a publication of interest and of value 
to the members of the Association.” 

Gene performed many other time-consuming, energy-exhausting and gratui- 
tous tasks for this Association. “Let Gene do it” seemed to be the motto of this 
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Association during the years when it was struggling for members, adequate 
finances and personnel to perform much needed services. 

Even with the format of the Journal well established, probably few mem- 
bers of the Association realize fully the proportion of their cooperation which 
is so urgently needed to make such a publication worth while. As was said on 
this page in the November, 1944, issue, “the worth of the Journal to the Bar 
is measured by how much and to what benefit its members use it to discuss and 
solve their common problems.” None of these problems proved too difficult 
for Gene Stanley, although they must have loomed large on his horizons many 
times. Perhaps no higher tribute could be paid than to repeat the words “Well 
Done, Gene.” —F. C. 


PRESIDENT BOND'S BRIEF FOR THE BAR ASSOCIATION 


In President L. J. Bond’s excellent article entitled “A Brief for the Bar As- 
sociation,” which appeared in the October, 1953 issue of the Kansas Judicial 
Council Bulletin, appear many timely and important statements, especially 
those pertaining to the work of and the value of membership in Bar Associa- 
tions. One paragraph of Mr. Bond’s article is as follows: 


“Lawyers generally, and this includes the younger members of the bar, some 
of whom claim they have yet to establish a remunerative practice, cannot afford 
to neglect the Association, which is doing so much for its members. Some 
lawyers contend they cannot afford to pay the annual dues and to attend the 
meetings, and in my judgment a lawyer who feels he cannot afford to support 
his own organization, even by becoming a member, is stepping over dollars to 
pick up pennies. Lawyers naturally associate with each other in legal work, 
particularly lawsuits, and it is only good common sense to conclude that a 
lawyer who has occasion to refer law business to a lawyer in a neighboring city 
or county will forward such business to an attorney with whom he is acquainted 
and in whom he has confidence that the business will be handled promptly and 
successfully for the client. It is reasonable to believe that every member of the 
Association can recall some business that came to his office through association 
with other lawyers at a meeting of the Bar Association.” 


President Bond, realizing the tremendously important and valuable work 
which Bar Associations (both local and state) can and do perform, mentioned 
the establishment of our state office in Topeka and the amazing “number of 
letters, telephone calls and contacts to this office by the lawyers of Kansas.” 
Mr. Bond also reiterated the high standing of our Bar Journal, and stated: “The 
Journal alone is worth more than the annual dues to the Association.” —F.C. 
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CASE NOTES 
LANDLORD AND TENANT—ADVANCE RENT—SECURITY DEPOSIT 


Lessees’ action was filed to cancel lease and to regain money paid in advance thereon. 
With reference to the advance payment, the lease contained the following: “The third 
year of said term shall be payable all in advance upon the execution of this lease, same 
being made up by the deposit heretofore made by the lessees in the amount of one thou- 
sand dollars ($1,000.00) and by the payment by them of an additional nine thousand dol- 
lars ($9,000.00) .” The lessees had not obtained liability insurance for the protection of the 
lessors, and this had been made a material requirement of the lease. This requirement 
had not been waived by the lessors. Lessees tendered possession in court to the lessors, and 
the lessors accepted possession. The court held that this payment was an advance pay- 
ment of rent and could not be recovered where there was no finding that the termination 
was wrongful to the lessees. Householder v. Black, 62 S. 2d 50 (Fla. 1953). 

The general weight of authority seems to be that rent paid in advance can not be 
recovered, if the termination of the lease is not wrongful to the lessees. Note, 50 L.R.A. 
(N.S.) 1034. One approach to this result is to say that this advance payment was paid 
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upon the contract by way of partial performance on the part of the lessee. See Chaude 
v. Shepard, 122 N.Y. 397, 25 N.E. 358 (1890). One who pays money in partial per- 
formance of a contract may not recover such money if by reason of his own default he is 
deprived of the benefits of his contract. Havens v. Patterson, 43 N.Y. 218 (1870); 
Lawrence v. Miller, 86 N.Y. 131 (1881). Thus if the money were paid by the lessee 
as a bonus to the lessor to induce him to make the lease, the lessee could not recover 
upon justified cancellation by the lessor. See Galbraith v. Wood, 124 Minn. 210, 144 
N.W. 945 (1914). But in applying this view to the instant case, one is met with the 
difficulty that the lease may be construed as saying that the money is to be treated as a 
payment regardless of whether the tenancy continues to the end of the term. In a liberal 
negative argument the Kansas Supreme Court has said that it is impossible to apply the 
money to some particular later year by virtue of the termination of the contract, and 
therefore no partial performance can exist. Cunningham v. Stockon, 81 Kan. 780, 106 
Pac. 1057 (1910). 

Another approach is to give effect to the literal wording of the contract. If the lease 
recites that the money is paid as an advance payment of rent with no provision for return, 
it must be so treated under the idea that courts of law are to enforce contracts, not make 
them, and the lessee may not recover his money. Evans v. McClure, 108 Ark. 531, 158 
S.W. 487 (1913). This court has been influenced by Bloch v. Tucker, 107 Ark. 349, 
154 S.W. 1140 (1913), which applied a literal interpretation to a lease where the 
leased property had been destroyed. But it should be noted that in this destroyed prop- 
erty situation there were equitable considerations behind this rule of strict construction. 
Pedro v. Potter, 197 Cal. 751, 242 Pac. 926 (1926). For an early dictum recognizing 
a change in these equities and stating that the Kansas Supreme Court would hesitate to 
apply the common law rule of strict construction in such cases, see Whitaker v. Hawley, 
25 Kan. 471, 481 (1881). This would seem to suggest that one would do well to look 
for equitable considerations in the instant case to justify any strict construction of the 
lease. 

Frequently, criticisms of this strict approach are made by borrowing upon the common 
law concept of privity of estate as a basis for rent. The idea here would be that rent 
arises from the use of land, and if such use is terminated in any way the lessee should 
not have to pay any more rent; consequently any rent paid in advance should be returned 
to the lessee. In short, there would be no “quid pro quo” if the lessor were allowed to 
keep rent paid in advance. To answer such criticisms, the historical basis of this approach 
should be recognized and augmented by the further recognition that privity of contract 
also developed historically as a basis for rent, and was early recognized in this country. 
Hunt v. Gardner, 39 N.J. Law 530 (1877). 

But it is not always easy to tell whether or not an advance payment of rent exists. The 
reason is another creature in this forest of law that bears a striking resemblance in the 
advance payment situation—the security deposit. Consequently, in the instant case one 
must further show that no security deposit exists before the lessor may keep the advance 
payment. This is because it is generally held that a landlord must return a security de- 
posit, less damages accrued at the time of re-entry, no matter whose fault it is that the 
lease has terminated, such deposit being treated as a penalty and thus brought under an 
equitable doctrine. This, however, is in the absence of an express agreement to the con- 
trary. But even where actual liquidated damages are stipulated they may be treated as 
a penalty and recovery consequently denied. See Note, 19 Ann. Cas. 215. Thus we see 
the instant case illustrating an overlapping fringe area of two established trends of de- 
cision. This fringe area must be recognized to effectively deal with this type of situation. 

If a lease is worded in terms of advance rent and there is nothing present to suggest 
that a deposit for security of performance exists, either by extreme statement, or by 
implication, the money thus advanced will be treated as advance rent and the lessee may 
not recover it. Sline v. Colvin, 190 F. 2d 401 (4th Cir. 1951). The fact that money 
advanced is designated advance rent, combined with a right to reduce this advance by 
applying one-third to the payment of rent for certain future years, will allow no other 
construction than advance rent, if there is no other extrinsic evidence. Galbraith v. Wood, 








UNIVERSITY OF KANSAS SCHOOL OF LAW SECTION 149 


supra. It would seem that any provision which allowed a lessee to reduce an amount of 
money advanced, even if it were designated a security deposit, would be factually incon- 
sistent with the theory of a security deposit and would necessarily be treated as an ad- 
vance payment of rent. This is because if the lessee were allowed to constantly reduce 
such amount the result would be eventual destruction of the very security sought. An- 
other provision in a lease that may be influential is the lessor’s paying of interest to the 
lessee upon money advanced to the lessor by the lessee. This has been held to indicate 
that the money still belongs to the lessee—why would the lessor pay interest on his own 
money? And if the money belongs to the lessee there has been no “payment” and there- 
fore no advance payment of rent exists, but only a security deposit. Moumal v. Parkhurst, 
89 Ore. 248, 173 Pac. 669 (1918). However, interest has also been said to raise only 
a presumption of a deposit which yields to a direct statement that payments are not 
deposits. Hargrove v. Marks, 7 N.E. 2d 640 (Ind. App. 1937). 


In looking beyond the actual implications of the wording of the lease, surrounding 
circumstances have also been considered in determining whether advance rent or a se- 
curity deposit exists. Where a landlord expended more than $18,000.00 preparing prem- 
ises for the lessee and bound himself to pay $50.00 liability insurance for each day the 
premises were not ready for occupancy and did pay the lessee $1,200.00, these facts were 
admitted to show an intention upon the part of the lessor to have the higher protection of 
rent paid in advance, which is not recoverable by the lessee, rather than only a deposit. 
Hargrove v. Marks, supra. 


Our final consideration must be how far this overlapping fringe area extends. There 
is a Kansas decision which seems to go as far as any case in this respect. Cunningham v. 
Stockon, 81 Kan. 780, 106 Pac. 1057 (1910). In this case there was no actual statement 
that the deposit was for security, but the court, due to the fact that such a large amount 
of money ($4,200.00) was advanced before construction of the building was even begun 
and that this amount by actual wording of the lease, was to be applied on the last year's 
rent, inferred that a security deposit must have been intended. 


RALPH KING. 
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WRONGFUL DEATH—ACTIONS FOR CAUSING DEATH— 
LIMITATIONS—COMPUTATION OF PERIOD OF LIMITATION 


A wrongful death action was brought by the parents for the death of their minor son. 
The boy was shot and wounded when the defendants’ son carelessly discharged a rifle he 
had received as a Christmas present. The accident occurred on December 28, 1949. The 
injuries resulted in death on March 28, 1951. The plaintiffs filed this action on October 
22, 1951, seeking $15,000 in damages. The New Mexico statute requires such actions 
to be brought within one year from the time the cause of action accrues. The majority of 
the court held that the cause of action accrued at the time of the injury, not at the time 
of death. Since the action was brought more than one year after the time of injury, 
though within one year after death, the action was barred by statute and the plaintiff 
could not recover. One justice dissented. Natseway v. Jojola, 251 P. 2d 274 (N.M. 1952). 

The issues in the case are (1) Whether the New Mexico wrongful death statute is a 
survival law; (2) Whether the cause of action accrues at the time of the injury or at the 
time of death. Lord Campbell's Act, St. 9 & 10 Vict. c. 93, 4 Chitty’s Eng. Stat. 587 
(6th ed. 1911), was passed in England in 1846, alleviating the harsh common law rule 
in wrongful death actions. The Act provided that death caused by the wrongful act, 
neglect, or default of another created a new cause of action for the benefit of the sur- 
viving spouse and next of kin. Although the cause of action arose at death, it could not 
be maintained unless the deceased before he died could have brought an action against 
the tort-feasor. Similar statutes have been passed in almost every state. 23 Mich. L. Rev. 
114 (1925). Problems arise when the courts confuse this legislation with the “survival” 
statutes that many states have passed to alleviate the common law rule that personal rights 
of action die with the person. 

The New Mexico wrongful death act reads that every action brought under the statute 
must be commenced within one year after the cause of action shall have accrued. N.M. 
Stat. Ann. § 24-101 (1941). But the court in the present case held this statute to be a 
survival law, basing its decision on two previous New Mexico cases. State v. Dist. Ct., 
55 N.M. 135, 227 P. 2d 937 (1951); Hogsett v. Hanna, 41 N.M. 22, 63 P. 2d 540 
(1936). The court in the former case said that since New Mexico had copied the Mis- 
souri statute, the Missouri construction of that statute should be followed, but the court 
did not choose to give weight to the fact that this construction was later expressly over- 
ruled by the Missouri court. Cummings v. K. C. Pub. Service Co., 334 Mo. 672, 77 
S.W. 2d 920 (1933), and overruling State v. Daues, 314 Mo. 13, 283 S.W. 51 (1926) 
and Grey v. McDonald, 104 Mo. 303, 16 S.W. 398 (1891); Proctor v. R. R. Co., 64 Mo. 
112 (1876). Cf. New York's similar overruling of Dibble v. R. R. Co., 25 Barb. (N.Y.) 
183 (1857) by Rozewski v. Rozewski, 46 N.Y.S. 2d 743 (1944). 

As the dissenting judge pointed out, the cases in the United States are practically 
unanimous in holding that the cause of action in a wrongful death action accrues at the 
time of death, not at the time of injury. See note, 174 ALR. 815 (1948). Accord: 
Restatement, Torts §§ 899 c, 925 (1939). The New Mexico decision is irregular too 
because New Mexico, in addition to the so-called wrongful death statute, has a separate 
survival statute. N.M. Stat. Ann. § 27-110 (1941). 

Some states combine their survival of action and wrongful death statutes; if this is 
done, a slightly stronger case can be made out. See generally, 44 Harv. L. Rev. 980 
(1931), 16 Tulane L. Rev. 386 (1942). In Tennessee the death statute does not ex- 
pressly state a time limitation, but another statute reads that actions are barred if not 
brought within one year after accrual of the action. It was held that the year started at 
the time of the injury, not death. Fowlkes v. Ry. Co., 5 Baxt. (Tenn.) 663 (1875). 
Other cases supporting the opinion of the present case are few. Murphy v. R. R. Co., 
240 Mass. 150, 133 N.E. 92 (1921); Mosier v. Lucas, 30 Tenn. App. 498, 207 S.W. 2d 
1021 (1948). See, Collins v. Hall, 117 Fla. 282, 157 So. 646 (1934). 

The Kansas wrongful death statute, Kan. G. S. 1949 60-3203, states that an action 
must be commenced within two years. The Kansas Supreme Court has construed this to 
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mean that the cause of action for wr death does not accrue until the death of the 
deceased. Watkins v. Bickel, 168 Kan. 647, 215 P. 2d 170 (1950). 


The Kansas court has been consistent in its interpretation of the Kansas statutes by 
recognizing that there are two separate and distinct causes of action—one for damages 
to be brought by the injured party or his personal representative, Kans. G. S. 1949, 
60-3201, and one for wrongful death to be brought by the surviving spouse, next of kin, 
or personal representative of the injured party for their benefit, Kan. G. S. 1949, 60-3203. 
Rodman v. R. R., 65 Kan. 645, 70 Pac. 642 (1902). However, it is submitted that in one 
respect the court has been too comsistent. 


The trouble originated in McCarthy, Adm’r. v. R. R. Co., 18 Kan. 46 (1875), which 
formulated the doctrine that the two pertinent Kansas statutes, Kan. G. S. 1949, 60-3201, 
and Kan. G. S. 1949, 60-3203, must be taken together, and that the former has no appli- 
cation to a wrongful death action. It was said that the latter statute by this judicial in- 
terpretation takes away the right of the personal represenative to sue for personal in- 
juries for the benefit of the estate after the injured person has died. The wrongful death 
action was in a sense a substitute for the damage action, ie., any recovery for injuries to 
the person by the injured while alive bars recovery for wrongful death. Sewall v. R. R. 
Co., 78 Kan. 1, 96 Pac. 1007 (1908); Berner v. Mercantile Co., 93 Kan. 769, 145 Pac. 
567 (1915). In other words, under the Kansas survival statute causes of action survive 
for injuries to the person only when death does not result from the injury, but occurs 
from some other circumstance. A right of action for death resulting from the injury is 
exclusively conferred by Kan. G. S. 1949, 60-3203, not Kan. G. S. 1949, 60-3201. For 
a collection and discussion of the cases, see Wright v. Smith, 136 Kan. 205, 14 P. 2d 
640 (1942) (particular holding that wrongful death action does not survive death of 
defendant changed in 1939 by amendment to section 60-3201). 


Railway Co. v. Bennett, 5 Kan. App. 231 (1896), (disapproved on appeal in Railway 
Co. v. Bennett, 58 Kan. 499 (1897) is the only case among the many Kansas wrongful 
death cases which has deviated from the line starting with the McCarthy case, supra. 
Justice Garver, speaking for the court, indicated that the survival statute and the wrong- 
ful death statute should not be construed together because the two statutes are entirely 
separate the purposes and beneficiaries of each are different, and the measure of damages 
is also different and separate. See Sewall v. R. R. Co., supra. 


So it would seem that as a result of the injury, the deceased may have endured great 
pain and suffering for months, and have spent a great deal of money for doctors and 
hospital care. It does not seem plausible to state that the right of action for such suf- 
fering becomes extinct with the death of injured person unless the death was not caused by 
the injuries. Yet this is the stand of Kansas Supreme Court. It is submitted that the 
well-reasoned opinion in the Bennett case should be followed as law and that the Mc- 
Carthy case should be overruled. 


If the elements of a survival law are confused with a wrongful death statute, it be- 
comes more understandable how the New Mexico court would come to the anomalous 
conclusion that a cause of action for wrongful death accrues at the time of the injury. 
By the same token, one advantage of the separate and distinct cause of action doctrine 
of the McCarthy case is that such a doctrine would make it very difficult for the court 
to hold that the cause of action for wrongful death arises at the time of the injury. 
However, it is submitted that the majority opinion in the principal case is contrary to 
common sense. It is not logical to say that a wrongful death action must be brought 
while the injured person is alive. If the decedent had survived his injury, he would have 
had the regular statutory time in which to bring his action. But, since he died 15 months 
after the commission of the tort, the New Mexico court said that the wrongful death 
statute gave no cause of action to the personal representatives of the deceased. In other 
words, the cause of action for wrongful death is oe before it is created; in this case 
it ended before it came into being! 


WARREN ANDREAS. 
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COMMENT 


SALES ARTICLE OF THE UNIFORM COMMERCIAL CODE 
By GERALD D. LASSWELL, 3L 


The comments on what the adoption of the Sales Article of the Proposed 
Uniform Commercial Code (see page 2 of August, 1953 Kan. Bar Journal) 
would mean to Kansas cover only Parts 1 and 2 consisting of 17 sections of the 
Sales Article. There are five other parts of the Sales Article, namely Parts 3 to 7, 
inclusive, covering 188 pages. Parts 1 and 2 of the Sales Article cover only 
about 33 pages of the Official Text and Comments Edition of the entire Com- 
mercial Code which consists of a grand total of 816 printed pages. 


The sentences or parts of sentences which are enclosed within quotation 
marks are taken verbatum from the “Comments” appearing under sections of 
the Sales act as printed in the Official Text and Comments Edition, which sec- 
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tions and the pages of the Code on which they appear are set forth in the foot- 
notes. 


SHORT TITLE 


Section 2-101 states that “This Article shall be known and may be cited as 
Uniform Commercial Code—Sales.” 


This article of the Uniform Commercial Code is a complete revision and 
modernization of the old Uniform Sales Act adopted by 34 states but which 
was never adopted by Kansas. It is much more extensive than the Uniform 
Sales Act and covers the various bodies of case law which have developed both 
outside of and under that act. The adoption of this new Code would substan- 
tially change the whole approach of the law of sales as applied by the Kansas 
decisions by rejecting the legal significance of title and substituting for rules 
respecting title a system of contract rules. 


In the comment under section 2-101 it is stated: “The arrangement of 
the present Article is in terms of contract for sale and the various steps of its 
performance. The legal consequences are stated as following directly from the 
contract and action taken under it without resorting to the idea of when prop- 
erty or title passed or was to pass as being the determining factor. The purpose 
is to avoid making practical issues between practical men turn upon the loca- 
tion of an intangible something, the passing of which no man can prove by 
evidence and to substitute for such abstractions proof of words and actions of 
a tangible character.” 


Under the present Kansas law on the subject of Sales the Kansas courts in 
the past have quite emphatically held that the legal consequences of a sale were 
to be determined when title passed, and that as to when such title passed de- 
pended upon the intention of the parties as gathered from all the facts and 
circumstances of each particular case. Wing v. Mid-Continent Sales, 170 Kan. 
242, 225 P. (2d) 78, (1950). Such rule is the rule at common law, which 
Kansas follows, and also as reinforced by presumptions, in the Uniform Sales 
Act. 


CERTAIN SECURITY AND OTHER TRANSACTIONS EXCLUDED 
FROM THIS ARTICLE 


This section’ merely states that this Article will not apply to a security trans- 
action “relating to purchase money security such as conditional sale or chattel 
mortgage though it regulates the general sales aspects of such transactions.” 
Therefore the adoption of this code would not change the present law relating 
to security transactions in Kansas. 


1. Uniform Commercial Code, Official Draft, Text and Comments Edition, 1952, With Changes and Modifi 
tions Through June 1, 1°53, “Comment” under section 2-101 (P. 43). . = - 
2. Uniform Sales Act, Sec. 18. 
3. Text of section 2-102: This Article does not apply to any transaction which although in the form of an 
unconditional contract to sell or present sale is intended to operate only as a security transaction nor does this 
‘nis aad or repeal any statute regulating sales to consumers, farmers or other specified classes of buyers. 
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DEFINITIONS AND INDEX OF DEFINITIONS 


This section* merely defines some words and gives a cross reference as to 
where to find definitions of other words in Article 2 of the Code. 


DEFINITIONS: “MERCHANT;” “BETWEEN MERCHANTS; ” 
“FINANCING AGENCY” 


This section's’ purpose is to prepare the way for later sections which provide 
special rules for transactions between professional merchants in express terms 
rather than make the application of special rules depend upon the circumstances 
of the case. “This Article assumes that transactions between professionals in 
a given field require special and clear rules which may not apply to a casual 
or inexperienced seller or buyer. It thus adopts a policy of expressly stating 
rules applicable ‘between merchants’ and ‘as against a merchant,’ wherever they 
are needed instead of making them depend upon the circumstances of each 
case. . . .” This section defines those who are to be regarded as professionals 
or “merchants” and states when a transaction is deemed to be “between mer- 
chants.” This section shows that there may be three types of relationships of 
parties involved in a particular transaction. These relationships are: 


(1) transactions between a wholesaler and a dealer; 
(2) transactions between a dealer and a customer; and 
(3) transactions between a casual seller and a casual buyer. 


The draftsmen of the Code in their comment to this section state, “For the 
kind of transaction to which a merchant is almost always a party, this Article 
adopts as a general rule the established practice between merchants. In other 
instances this Article establishes the special obligations of a merchant, a pro- 
fessional, when he deals with another professional and when he deals with a 
non-professional. This Article imposes the responsibilities of a merchant only 
to such a degree as the circumstances warrant. It does not attempt to classify 


4. Text of section 2-103: (1) In this Article unless the context otherwise requires (a) ‘Buyer’ means a person 
who buys or contracts to buy 200ds. (b) faith’”’ in the case of a merchant includes observance of reasonable 
commercial standards. (c) ‘Receipt’ of goods means taking pe ah possession of them. (d) ‘Seller’’ means a 
person who sells or contracts to sell goods. 

(2) Other definitions a pplying to this Article or to specified parts thereof, and the Sections in which they 
“Banker's cr , Section 2-325. ‘Between merchants.’ " Section 2-104. “Cancellation.” Section 
“Commercial ake” Section 2-105. “Confirmed credit.” Section 2-325. “Conforming to on. 

“Contract for pe . Section 2-106. “C "" Section 2-712. ‘“‘Entrusting.”’ tion 2-403. 
“Financing agency.” Section 2-104. “Future goods.” os 3 2-105. “Goods.” Section 2-105. “Installment 
contract.” Section 2-612. “‘Letter of credit.” Section 2- 325. -"* Section 2-105. “Merchant.” Section 2-104. 
“Overseas.” Section 2-323. ‘Person in position of seller.’ *.., 2-707. ‘Present sale." Section 2-106. “Sale.” 
—— 2-106. “Sale on approval.”” Section 2-326. ‘Sale or return.” Section 2-326. ‘‘Termination.”’ Section 
-1 


06. 

(3) The followin definitions in other Articles apply to this Article: “Check. ag Section 3-104. “Consignee.” 
— Br “Consignor.” Section 7-102. “Dishonor.” Section 3-507. ‘‘Draft."’ Section 3-104. “Value.” 

10n 

(4) In addition Article 1 | ees general definitions and principles of construction and interpretation applicable 
throughout this Article. (P. 4 

5. Text of section 2-104: 4t1) “Merchant” means a person who deals in goods of the kind or otherwise by 
his occupation holds himself out as having knowledge or skill peculiar to the paains or goods involved in the 


transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or 
other intermediary who by, his occupation holds himself out as having such knowledge or skill. 

(2) “Financing agency’’ means a bank, finance company or other person who in the ordinary course of busi- 
ness makes advances against goods or documents of title or who by arrangement with either the seller or the buve 
ne © aa So © ae & ae yment due or claimed under the contract for sale, ay Ay ond 
chasing or paying the seller's draft or ee vances against it or LB Cay taking it for collection whether 

documents of title accompany the “Financing a = udes also a ik or other person who 
between persons who are in the position buger in seupecs tp the goede (Section 


(3) “Between merchants” means in transaction with respect to which both parties chargeable with th 
knowledge or skill of merchants. (P. 46)”, ™ = " , 
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persons or transactions arbitrarily . . .” but instead applies the general rules as 
to the duties and responsibilities arising in a particular transaction relative to the 
relationship of the parties involved. 

The policy of charging a party with a special! duty if he is a dealer in certain 
goods may now be found in the Kansas cases which hold that a vendor im- 
pliedly warrants goods sold by him to be of a merchantable quality and reason- 
ably fit for the purpose intended. This is well illustrated by Burgner-Bowman 
Lumber Co. v. McCord-Kistler Mercantile Co., 114 Kan. 10, 216 Pac. 815, 
35 A.L.R. 242, (1923). This case holds that where a contractor engaged in 
the construction of a building ordered from plaintiff, a dealer, Portland cement 
for constructing concrete floors, but did not specify beyond the purpose for its 
use any particular brand, and the plaintiff delivered cement of a poor and in- 
ferior quality so that it could not be used for the purpose ordered, the doctrine 
of caveat emptor has no application and that there was an implied warranty of 
quality. Also another Kansas case, International Shoe Co. v. Wilson & Co., 
143 Kan. 62, 53 P(2d) 486, 1936), held that latent defects in sheep skins 
were a proper basis of recovery by the buyer for breach of implied warranty 
against latent defects. 

This Article states the rules as applicable to a merchant and then leaves to 
the court or jury the issue of its possible extension in terms of its reason to any 
other person under the facts of the particular case. This section is intended to 
make it clear that even though a party may personally lack a merchant’s know!- 
edge or skill, he is chargeable as a merchant if he conducts the transaction 
through another person who does have such knowledge or skill. 

Professors Samuel Williston and John B. Waite criticize the introduction 
of the novel wording, “between merchants,” as likely to breed litigation.® It is 
conceivable that a court could find itself faced with a preliminary issue in a 
given case and be required to try the question whether or not a party is a mer- 
chant. However, Professor Arthur Corbin, in his discussion of the proposed 
code, is of the opinion that legal recognition of commercial practices will be 
advanced by the introduction of the term, “between merchants,” despite the 
possible difficulty that may arise from a dispute in a particular case as to 
whether a party is or is not a “merchant.”” 


DEFINITIONS: TRANSFERABILITY; “Goops;” “FUTURE” Goons; “Lort;” 
“COMMERCIAL UNIT” 


This section® is a restatement of the common law. Under the Uniform Sales 
Act and at common law, “goods” includes all chattels personal other than 


6. Williston, The Law of Sales in the Proposed Uniform Commercial Code, 63 Har. L. Rev. 561, 572 (1950); 
Waite, The Proposed New Uniform Sales Act, 48 Mich. L. Rev. 603, 617 (1950). 

7. Corbin, The Uniform Commercial Code—Sales; Should it be Enacted?, 59 Yale L. J. 821 (1950). 

8. Text of section 2-105: (1) ‘‘Goods’’ means all things (including specially manufactured goods) which are 
movable at the time of identification to the contract for sale other than the money in which the price is to be paid, 
investment securities (Article 8) and things in action. “Goods” also includes the unborn young of animals and 
growing crops and other identified things attached to realty and capable of severance without material harm 
thereto as described in the section on goods to be severed from realty (Section 2-107). 

(2) Goods must be both existing and identified before any interest in them can pass. Goods which are not 
both existing and identified are “future” goods. A purported present sale of future goods or of any interest therein 
Operates as a contract to sell. 

(3) There may be a sale of a part interest in existing identified goods. 

(4) Ao undivided share in an identified bulk of fungible goods is sufficiently identified to be sold although 
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things in action and money. The term includes emblements, industrial grow- 
ing crops, and things attached to or forming part of the land which is agreed 
to be severed before sale under the contract of sale. 


“The definition of goods is based on the concept of movability” and it is 
not intended to deal with things which are not fairly identifiable as movables 
before the contract is performed. “Growing crops are included within the 
definition of goods since they are frequently intended for sale. The concept of 
‘industrial’ growing crops has been abandoned, for under modern practices 
fruit, perennial hay, nursery stock and the like must be brought within the 
scope of this Article. The young of animals are also included expressly in this 
definition since they, too, are frequently intended for sale and may be contracted 
for before birth.” 

Under this section the Kansas law would be changed to some extent as to 
require the sale of perennial hay before it was cut to be put in writing and signed 
by the parties because it is not personalty. The Kansas case of Ross v. Cook, 
71 Kan. 117, 80 Pac. 38, (1905), held that a contract for the sale of grass 
growing on the land of the seller, to be cut and removed by the buyer, is one 
for the sale of an interest in real estate within the statute of frauds, and must 
be evidenced by a memorandum in writing. 


Since the passage of title is for most purposes immaterial under the proposed 
article, contract rights and duties would seem to be substantially the same 
whether growing crops and the increase of animals be defined as “goods” or 


as “future goods.” Later sections of this Article deal with particular problems 
arising from the contract for the sale of growing crops, the young of animals, 
etc. The question of when an identification of goods takes place is determined 
by the provisions of Section 2-501 and all that this section covers is what kinds 
of goods may be the subject of a sale. 


This Article provides that there may be a sale of a part interest in existing 
goods, which is the common law, and is also shown by the Kansas case of 
Kingman v. Holmquist, 36 Kan. 735, 14 Pac. 168, (1887). This case held that 
where a certain number of hedge plants were sold from an ascertained lot which 
was identical in kind and value, a selection is unnecessary, and a separation is 
not essential to transfer title to the vendee, and that in such a case, if the price 
is paid in full, the title will pass if it appears that the parties so intended. A 
later Kansas case that supports this is Arkansas River Gas Co. v. Molk, 130 
Kan. 30, 285 Pac. 561 (1930), which held that in a sale of a certain amount 
of oil well casings of an ascertained lot, which were in a deliverable state, a 
separation was not essential to the passing of title to the property in the ab- 
sence of circumstances indicating a contrary intention of the parties. 


the quantity of the bulk is act donmmionl, Ray copat ponpeniion af cath o bul os cay quantity thereof agreed 
upon by number, weight or other measure may to the extent of the seller's interest in the bulk be sold to the 
who then becomes an owner in common. 
(5) “Loe” means a parcel or a single article which is the subject matter of a separate sale or delivery, whether 
or pet it is sufficient to perform the contract. 

(6) “Commercial unit’ means such a unit of goats so be by equaenties usage is a single whole for purposes of 
sale and division of which materially impairs its c value on the market or in use. A commercial unit 
may be a single article (as a machine) or a set of articles (as a suite of furniture or an assortment of sizes) or @ 
pr aa} (as a bale, gross, or carload) or any other unit treated in use or in the relevant market as a single whole. 
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DEFINITIONS: “CONTRACT FOR SALE;” “SALE;” “PRESENT SALE;” 
“CONFORMING TO CONTRACT;” “TERMINATION;” “CANCELLATION” 


At common law and under the Uniform Sales Act the distinction between a 
sale and an executory contract to sell is based upon whether the seller transfers 
title to the buyer or merely contracts to do so in the future. Therefore, a sale 
under the Uniform Sales Act or at common law, which Kansas follows, creates 
proprietary rights, and a contract creates contract rights. This distinction is 
wiped out by the proposed subsection (1). The official comment on the sec- 
tion states: “‘contract for sale’ is used as a general concept throughout this 
Article, but the rights of the parties do not vary according to whether the 
transaction is a present sale or a contract to sell unless the Article expressly 
so provides.” 

The concept of title in the Kansas law is well entrenched by a large number 
of cases on holding when title passes in a sales transaction. All of those cases 
hold that when title passes depends upon the intention of the parties as de- 
termined from all the facts and circumstances. A leading Kansas case to support 
this rule is Kennedy v. Glen Gove Mut. Ins. Co., 154 Kan. 327, 118 P(2d) 
591, (1941), which was an action brought on a fire insurance policy to re- 
cover for loss of merchandise. This case held that in a sale of personal property 
the fundamental rule of construction to be applied, in determining whether 
title had passed, is the intention of the parties; and that when uncertainty results 
from language employed in a written or oral contract of sale, courts, in order 
to determine the intent of the parties, may consider legitimate circumstances 
surrounding the sale, including the acts and conduct of the parties and the con- 
struction placed upon the contract by the parties themselves. 

Under this section “is is in general intended to continue the policy of re- 
quiring exact performance by the seller of his obligation as a condition to his 
right to require acceptance.” This section, therefore, is the same as present 
Kansas law, as shown by the case of Kansas Flour Mills Co. v. Moll, 106 Kan. 
827, 189 Pac. 940, (1920). This case held that a seller who contracts with 
a buyer to sell and ship “Franchon flour,” is under an implied obligation to 
deliver to the buyer flour of that kind, and if he tenders flour not of that kind 
the buyer may refuse to receive it. 

Of course “the usage of trade frequently permits commercial leeways in per- 
formance and the language of the agreement itself must be read in the light 
of such custom or usage, and also, prior course of dealing, and in a long term 
contract, the course of performance.” 


Subsections (3) and (4) are introduced to make clear the distinction 


> « 


9. Lay of section 2-106: (1) “Contract for sale’ includes both a present sale of goods and a contract to sell 
ata future time. A “‘sale’’ consists in the passing of title from the seller to the buyer for a price (Section 
2-401). “present sale’’ means a sale — es accomplished by the making of the contract. 

(2) Goods or conduct yor of a performance are “conforming” or conform to the contract when 
they are in accordance with the paoarees ah 4 the contract. 

(3) “Termination” occurs when either Pursuant to a power created by agreement or law puts an end 
to the contract otherwise than for its breach. ‘termination” all obligations which are still executory on both 
sides are disc but any right based on prior breach or performance survives. 
me Be ion” occurs when either party puts an end to the contract for breach by the other and its effect 
is the same as that of ‘termination’ Fr Sees One Ge as ey Rey Oe breach of the 
whole contract or any unperformed balance. (P. 51) 
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throughout Article 2 between terminating a contract without a breach and 
cancelling a contract which has been broken. In view of the rejection of the 
contract of title as a focal point for the determination of rights, the distinction 
is believed to be necessary in working out contract problems. 


Goops To BE SEVERED FROM REALTY: RECORDING 


Subsection (1) of this section “applies only if the timber, minerals, or struc- 
tures ‘are to be severed by the seller.’ If the buyer is to sever, such transactions 
are considered contracts affecting land and all problems of the Statute of Frauds 
and the recording of land rights apply to them. Therefore, the Statute of Frauds 
section of this Article does not apply to such contracts though they must con- 
form to the Statute of Frauds affecting the transfer of interests in land.” 

Under “subsection (2) ‘identifiable things attached’ to the realty which can 
be severed without material harm are goods within this Article regardless of 
who is to effect the severance. The word, ‘fixtures,’ has been avoided because 
of the diverse definitions of this term, the test of ‘severance without material 
harm’ being substituted.” 


This section is primarily the same as at common law, although the provisions 
in subparagraph (b) for recording such contracts is new in the purview of this 
Article, and it is a means of preserving the buyer’s rights under the contract 
of sale. 


The section’® would leave unchanged the present law in Kansas that a con- 


tract for the sale of any interests in or concerning realty of materials to be 
removed from the seller’s land by the buyer is a real property transaction and 
subject to the rules relating to interests in land as provided by the Statute of 
Frauds,'' and of course there is a long list of Kansas cases supporting this rule 
of law, although research has brought to light no timber cases; but there is no 
reason to suspect that Kansas would not follow the majority rule in holding 
such to be real property and within the purview of the real property section 
of the Statute of Frauds. 


FORMAL REQUIREMENTS: STATUTE OF FRAUDS 


Next to the provisions in Article 2 rejecting the passing of title as important 
in fixing rights and duties, this section would accomplish the most substantial 
change in the law of Kansas. Here, for the first time Kansas would have a 
Statute of Frauds governing contracts for the sale of chattels. The formalities 
required for contracts in Kansas other than those involving the sale of goods 
would remain unchanged under the familiar Statute of Frauds.'* For the sale 


10. Text of section 2-107: (1) A contract for the sale of timber, minerals or the like or a structure or its 
materials to be removed from realty is a contract for the sale of goods within this Article if they are to be severed 
by the seller but until severance a purported present sale thereof is ineffective. 

(2) A contract for the sale apart from the land of growing crops or other identified things attached to realty 
and capable of severance without material harm thereto but not described in sub-section (1): (a) Is a contract for 
sale goods within this Article whether the subject matter is to be severed by the buyer or by the seller even 
though it forms part of the realty at the time of contracting, and, subject to any third party rights provided by the 
law relating to realty records, — sy can by identification work a constructive severance at the time of con- 
tracting; and (b) may be execu and as a document transferring an interest in land and shall then 
constitute notice to third parties of the buyer’s rights under the contract for sale. (P. 53) 

i. G. S. (Corrick, 1949) 33-106. 

. ud. 
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of goods, the official comment on Section 2-201 states, “all that is required 
is that the writing afford a basis for believing that the offered oral evidence 
rests on a real transaction.” Consequently, under this section of the proposed 
code, the required writing need not contain all the material terms of the con- 
tract and such material terms as are stated need not be precisely stated. The 
only term which must appear is the quantity term which need not be accurately 
stated but recovery is limited to the amount stated. The price, time, and place 
of payment or delivery, the general quality of the goods, or any particular war- 
ranties may all be omitted. “It may be written in lead pencil on a scratch pad. 
It need not even indicate which party is the buyer and which is the seller.” The 
novelty of the proposed subsection (1) is the extreme laxity permitted in the 
memorandum of the contract. “Only three definite and invariable require- 
ments as to the memorandum are made by this subsection. First, it must evi- 
dence a contract for the sale of goods; second, it must be ‘signed,’ a word which 
includes any authentication [as is provided by the provision in section 1-201 
(39) of the proposed code] which identifies the party to be charged; and third, 
it must specify a quantity.” 

Under subsection (2) as “between merchants, failure to answer a written 
confirmation of a contract within ten days of receipt is tantamount to a writing 
and is sufficient against both parties under subsection (2) and is sufficient 
against both parties under subsection (1).” This subsection is novel in that 
it provides that a party who has not signed the memorandum may nevertheless 
be found by it. “The only effect, however, is to take away from the party who 
fails to answer the defense of the Statute of Frauds; the burden of persuading 
the trier of fact that a contract was in fact made orally prior to the written 
confirmation is unaffected.” Section 2-207, infra, should also be compared 
to see the effect of a failure to reply. Thus, this section 2-201 (2) would 
change the Statute of Frauds in Kansas'* which provides that the memorandum 
must be signed by the party to be charged. Consequently, the adoption of this 
section of the proposed code would change the present law in Kansas, as evi- 
denced by Sealock v. Auto Company, 110 Kan. 302, 203 Pac. 728, (1922), 
which held that since the contract was not signed by the party sought to be 
charged it relieved him from liability under the Statute of Frauds. 


Subsection (3) (a) continues the policy of the common law in taking out 
of the operation of the Statute of Frauds goods to be manufactured specially 


13. Text of section 2-201: (1) Except as otherwise provided in this section a contract for the sale of goods 
for che price of $500 or more is not enforceable by way of action or defense unless there is some writing suf- 
ficient to indicate that a contract for sale has been made between the parties and signed by the party against whom 
enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or in- 
Correctly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity 
of s shown in such writing. 

(2) Between merchants if within 4 reasonable time a writing in confirmation of the contract and sufficient 
against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements 
of subsection (1) against such party unless written notice of objection to its contents is given within ten days 
after it is received. 

_ (3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects 

is enforceable: (a) If the goods are to be specially manufactured for the buyer and are not suitable for sale to 

others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and 

under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial 
ginning of their manufacture or cc for their procurement; or (b) if the party against whom enforce- 

ment is sought admits in his pleading or otherwise in court that a contract for sale was made; or (c) with respect 

et for which payment has been made and accepted or which have been received and accepted (Section 2-606). 
14. Kansas G. S. (Corrick, 1949) 33-106. 
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for the buyer and not readily marketable in the seller's business. Research has 
not uncovered any Kansas cases on this point, but there seems to be no reason 
to think that the Kansas courts would not follow this common law doctrine. 


Subparagraph (c) of subsection (3) would evidently not change the present 
law in Kansas since the old Court of Appeads in the case of Thisler v. Mackery, 
5 Kan. App. 217, 47 Pac. 175, (1896), took the view that the contract was 
within the Statute of Frauds, notwithstanding that there was a partial per- 
formance thereof, on the ground that the equitable doctrine that partial per- 
formance took an oral contract out of the Statute of Frauds was not applicable 
to a contract concerning personal property but only to contracts relating to 
real property. The court was citing from the case of Osborne v. Kimball, 41 
Kan. 187, 21 Pac. 163, (1889), in this instance, in support of the rule. This 
rule is also the general law in holding that the mere part performance of an 
oral contract does not take it out of the operation of the Statute of Frauds.’” 
The proposed subsection (3) (c) would limit the operation of the acceptance 
and receipt of goods to save the contract only with respect to the amount of 
money paid or goods received. The unperformed parts of the contract, if un- 
enforceable under the Statute of Frauds, would remain unenforceable notwith- 
standing the part performance. 

Dr. Ernst Rabel'® in one of his articles on the proposed code states that the 
most striking example of ultraconservatism in the draft is the insertion and 
reinvigoration of the Statute of Frauds (Section 2-201). He states that com- 
pulsory writing for the enforceability of transactions is a thoroughly antiquated 
legislative trick, which has so often misfired that the old law has been called 
the “Statute for Frauds” and “the refuge of a welcher.” He goes on to criti- 
cize it in saying how little sense it makes that where one party to an oral 
agreement confirms it the other party should enjoy ten days for giving notice 
of objection [Section 2-201 (2) ]—ten days for speculation in the era of radio 
and planes. And every formality is satisfied when a transaction is “written in 
lead pencil on a scratch pad,” without indicating “which party is the buyer and 
which the seller,” or “the price, time and place of payment or delivery, the 
general quality of the goods or any particular warranties. The only term which 
must appear is the quantity term which need not be accurately stated but re- 
covery is limited to the amount stated.” This section does seem to be a rather 
surprising bit of law. 


FINAL WRITTEN EXPRESSION: PAROL OR EXTRINSIC EVIDENCE 


This section’’ is in effect the old parol evidence rule, although this section 
definitely rejects any assumption that because a writing has been worked out 
which is final on some matters, it is to be taken as including all the matters 


15. 6 ALR 2d, 1067. 

16. Rabel, The Sales Law in the Proposed Commercial Code, 17 Univ. Chicago L. Rev. 427, 433 (1950). 
17. Text of section 2-202: Terms a to which the confirmatory memoranda of the parties agree or 
which are otherwise set forth in writing in' by the parties as a final expression of their agr with respect 
therein may not be contradicted by evidence of any prior agreement or of a con- 
poraneous oral t but be explained or supplemented: (a) By course of dealing or usage of trade 
1-205) or course of (Section 2-208); and (b) by evidence of consistent additional terms 
e Te ae) ene @ hove been lmsndel cleo os 0 complet end cactusive cumment of Ge coms 

upon. 4 
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agreed upon. This section also rejects “the requirement that a condition prece- 
dent to the admissibility of the type of evidence specified in paragraph (a) is 
aa original determination by the court that the language used is ambiguous.” 
Therefore, this section rejects any assumption that, because the writing is final 
on some matters, it is final with respect to the whole agreement. “Paragraph (a) 
makes admissible evidence of course of dealing, usage of trade and course of 
performance to explain or supplement the terms of any writing stating the 
agreement of the parties in order that the true understanding of the parties as 
to the agreement may be reached.” 


SEALS INOPERATIVE 


This section’® would have absolutely no effect on the law in Kansas because 
the Kansas statute’? already states that the use of private seals in written con- 
tracts is abolished, and the addition of a private seal to an instrument of writing 
shall not affect its character in any respect. 


FORMATION IN GENERAL?”° 


Subsection (1) follows “the basic policy of recognizing any manner of 
expression of agreement, oral, written or otherwise. The legal effect of such 
an agreement is, of course, qualified by other provisions of this Article.” Sub- 
section (2) appears to be self-explanatory. 


“Subsection (3) states the principle as to ‘open terms’ underlying later 
sections of the Article. If the parties intend to enter into a binding agreement, 
this subsection recognizes that agreement as valid in law, despite missing 
terms, if there is any reasonably certain basis for granting a remedy. . . The 
fact that one or more terms are left to be agreed upon is not enough in itself 
to defeat an otherwise adequate agreement. Rather commercial standards on 
the point of ‘indefiniteness’ are intended to be applied, this Act making pro- 


vision elsewhere for missing terms needed for performance, open price, rem- 
edies, and the like.” 


About the only material brought to light by research at this time on this 
point in Kansas is the case of Smith v. Hartford Fire Ins. Co., 120 Kan. 53, 242 
Pac. 455, (1926), which held that before there can be a recovery on a contract 
the elements thereof must have been agreed upon and none of the essential 
parts left open and undetermined. While in the case of Leis v. Sinclair, 67 Kan. 
748, 74 Pac. 261, (1903), the court said that ordinarily where there is a stipu- 
lation in an executory contract to do some act, and the time of performance is 
not specified, it is to be done within a reasonable time; and therefore the want 
of a stipulation to that effect does not necessarily render the contract void. 


18. Text of section 2-203: The affixing of a seal to a writing evidencing a contract for sale or an offer to 
buy or sell goods does not constitute the vie a sealed instrument and the law with respect to sealed instruments 
does not apply to such a contract or offer. (P. 60) 

19. G. S. (Corrick, 1949) 16-106, 

20. Text of section 2-204: (1) A contract for sale of goods may be made in any manner sufficient to show 


t. 

(2) Conduct both parties which recognizes the existence of a contract is sufficient to establish a contract for 
sale even moment of its making cannot be determined. 

(3) Even though one or more terms are left open a contract for sale does nor fail for indefiniteness if the parties 
have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. (P. 61) 
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Seemingly then, Subsection (3) would allow contracts to stand which at this 
time under Kansas law would fail for idefiniteness. 


FIRM OFFERS 


This section”! is completely new to the law of contracts in Kansas and at 
common law in not requiring consideration to support a contract. “This section 
is intended to modify the former rule requiring that firm offers be supported 
by consideration in order to bind, and to require instead that they must merely 
be characterized as such and expressed in signed writings.” This section, there- 
fore, would change the present law in Kansas as expressed by Nieschburg v. 
Northern, 101 Kan. 110, 165 Pac. 857, (1917), which held that an offer 
is subject to revocation until there is a valid acceptance. 


OFFER AND ACCEPTANCE IN FORMATION OF CONTRACT 


Under this section?” “any reasonable manner of acceptance is intended to 
be regarded as available unless the offeror has made quite clear that it will not 
be acceptable.” The old technical rules as to acceptance, which would ordinarily 
not find acceptance by another medium until actually received, “are rejected 
and a criterion that the acceptance be ‘in any manner reasonable under the 


>. 


circumstances’,” is substituted. 


Under subsection (3) “the beginning of performance by an offeree can be 
effective as acceptance so as to bind the offeror only if followed within a rea- 
sonable time by notice to the offeror. . . For the protection of both parties it 
is essential that notice follow in due course to constitute acceptance.” This is 
intended to clarify the common law cases which were split with many decisions 
holding the offeror could withdraw his offer at any time prior to the comple- 
tion of performance by the recipient of an offer for an unilateral contract. 


ADDITIONAL TERMS IN ACCEPTANCE OR CONFIRMATION 


The adoption of this section?® would completely change this part of the law 
in Kansas for a long list of Kansas cases hold, as is the general common law 
rule, that an acceptance of an offer must be unconditional. This rule is sup- 
ported by such Kansas cases as Bentz v. Eubanks, 41 Kan. 28, 20 Pac. 505, 
(1889), which holds there is no acceptance where attempted acceptance varies 





21. Text of section 2-205: An offer by a merchant to buy or sell in a signed writing which gives 
assurance that it will be held open needs no consideration to be irrevocable for a reasonable time or during a 
stated time but in no event for a time exceeding three months; but such term on a form supplied by the offeree 
must be separately signed by the offeror. (P. 62) 


22. Text of section 2-206: Unless the contrary is unambiguously indicated by the | of circ es: 
(a) An offer to make a contract shall be construed as aps my in amy manner and by any medium 
reasonable in the circumstances; (b) an order or other offer to buy goods for prompt or current shipment can be 
accepted either by such shipment or by a poungs promise thereof. 

(2) Unless the seller states the contrary a s! t sent in response to an order to i it does not conform 
is an acceptance and at the same time a breach. But a shipment of non-conforming goods offered as an accommoda- 
tion to the buyer in substitution for the goods described in the order is not an acceptance. 

(3) The beginning of a requested performance can be a reasonable mode of acceptance but in such a case an 
offeror who is not — of acceptance within a reasonable time may treat the offer as having lapsed before 
acceptance. 

23. Text of section 2-207: (1) A definite and seasonable expression of acceptance or a written confirmation 
which is sent within a reasonable time operates as an acceptance even though it states terms additional to or 

t from those offered or agreed upon. 

(2) The additional terms are to be construed as } 4 -y~ for addition to the contract and between merchants 
become part of the contract unless they wi ter it or notification of objection to them has already been 
given or is given within a reasonable time. (P. 6 
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proposed terms; and the case of Nieschburg v. Northern, 101 Kan. 110, 165 
Pac. 856, (1916), which holds that for an acceptance to be effective, it must 
comply with the terms of the offer. 


Subsection (2) is also contrary to the law in Kansas. This subsection creates 
an exception to the general rule that silence alone is not an acceptance. There- 
fore, since in Kansas the acceptance must coincide with and be in the same 
terms as the offer and that a new provisions in the acceptance is a counteroffer, 
the rule in the case of Madden v. Provident Institution, 77 Kan. 415, 94 Pac. 
793, (1908), would be completely changed. This case held that no binding 
contract is made until acceptance of the offer is communicated to the offeror. 


“Whether or not additional or different terms will become part of the agree- 
ment depends upon the provisions of subsection (2). If they are such as 
materially to alter the original bargain, they will not be included unless ex- 
pressly agreed to by the other party. If, however, they are terms which would 
not so change the bargain they will be incorporated unless notice of objection 
to them has already been given or is given within a reasonable time.” 


COURSE OF PERFORMANCE OR PRACTICAL CONSTRUCTION 


This section”* introduces new wording to carry out the policy of the new 
proposed code that “the parties themselves know best what they have meant by 
their words of agreement and their action under that agreement is the best indi- 
cation of what that meaning was.” This section is in keeping with the policy 
of the “course of dealing,” “the circumstances of the case,” and “the conduct 
of the parties” which permits the parties to vary the express terms of a written 
agreement by a course of dealing. “Under this section a course of performance 
is always relevant to determine the meaning of the agreement.” There seems 
to be no Kansas cases on this point. 


MODIFICATION AND WAIVER”? 


The official comment on this section states that the purpose of the section 
“seeks to protect and make effective all necessary and desirable modifications 
of sales contracts written without regard to the technicalities which at present 
hamper such adjustments.” The effect of the section would be to create for 
sales contracts another exception to general contract law. Subsection (1), pro- 
viding that an agreement modifying a sales contract needs no consideration to 
be binding, is contrary to the settled rule that an agreement is not binding 


—_— 


24. Text of section 2-208: Where the contract for sale involves occasions for performance by either 


6) "A iene agreement which excludes modification except ed petinn sen cannot be otherwise modified, 
~ Fae as between merchants such a requirement on a form PEE. | pe merchant must be separately signed 
¢ other party. 

(3) The requirements of the Statute of Frauds section of this Article (Section 2-201) must be satisfied if the 
contract as modified is within its provisions. 

(4) Although an attempt at modification does not satisfy the requirements of subsection (2) or (3) it can 

ome as a waiver. 
Unless reliance on it has made retraction unjust a waiver which affects an executory portion of the contract 
by receipt of reasonable notification that strict performance will be required of any term waived. 
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without consideration.”® Since subsection (1) is new to the law of contracts, 
this section would change the present law in Kansas as expressed by two rela- 
tively recent cases. The case of Parkhurst v. Investors Syndicate, 138 Kan. 7, 
23 P(2d) 589, (1933), held that a modification of a contract must be sup- 
ported by consideration; and the case of Stanley v. Blair, 137 Kan. 469, 21 
P(2d) 311, (1933), also held that a subsequent agreement modifying terms 
of a written contract must be supported by sufficient consideration. An even 
more recent case in Kansas on this point is the case of Frogge v. Belford, 168 
Kan. 74, 211 P(2d) 49, 1949), which held that subsequent agreement pur- 
porting to change, alter, or contradict a prior agreement on the same subject 
must be supported by fresh and independent consideration. 

As to subsection (2) Kansas, like other common law states, has always 
held a written contract could be modified by later oral agreements. The case 
of Shaffer v. McKanna, 24 Kan. 22, (1880), so held. Hill v. Maxwell, 71 
Kan. 72, 79 Pac. 1088, (1905), also held that a written contract may be 
changed by a subsequent oral agreement. For two later cases holding that an 
oral modification of a written contract was upheld, one may read Sinclair Re- 
fining Co. v. Vaughn, 135 Kan. 82, 9 P(2d) 995, (1932), and O'Neill v. 
Foster, 150 Kan. 593, 95 P(2d) 253, (1939). 

“Subsection (4) is intended, despite the provisions of subsections (2) and 
(3), to prevent contractual provisions excluding modifications except by a 
signed writing from limiting in other respects the legal effect of the parties’ 
actual later conduct. The effect of such conduct as a waiver is further regulated 
by subsection (5).” 

Subsection (5), although a new express provision of the law is intended to 
codify the concept of reasonableness and justice which is frequently expressed 
by courts in terms of estoppel. This idea is expressed by several Kansas cases. 
The case of Mills v. City of Osawatomie, 59 Kan. 463, 53 Pac. 470, (1898), 
held that an unreasonable delay on the part of one to whom the right to rescind 
belongs is generally deemed to be a waiver thereof. Another case on this point 
is Johnson v. Dumond, 130 Kan. 516, 287 Pac. 249, (1930), which held that 
where the findings show by clear and unequivocal acts an intention to relax 
or relinquish an express contract right by accepting and attempting to use a 
substitute for that which there was a right to require, it constitutes a waiver 
of such contract right. A later case is Jones v. Sunflower Natural Gas Corp., 
137 Kan. 790, 22 P(2d) 482, (1933), which held that the right to terminate 
a contract for failure to meet condition as to payment was considered waived 
unless exercised promptly. 


DELEGATION OF PERFORMANCE; ASSIGNMENT OF RIGHTS 


This section”’ recognizes both delegation of performance and assignability as 
normal and permissible incidents of a contract for the sale of goods. Delegation 


26. Restatement, Contracts, sec. 3 (1932). 
27. Neng Kd of am ig Oe 2-210: (1) A party may perform his duty through a delegate unless otherwise agreed or 
— the other eS oe a substantial interest in having his original promisor perform or control the acts required 
delegation of ce relieves the party ats & cea liability for any breach. 
05 by “otherwise agreed ights of either seller or buyer can igned except where the assignment 
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of contract obligations, subject to certain qualifications, is recognized by the 
Restatement, Contracts, sec. 160 (1932). Subsection (3) of sec. 160 states 
that delegated performance has the same effect as performance by the original 
party unless the delegated performance varies materially from the promised 
performance or is contrary to law or is forbidden under the contract. 


Subsection (2) is consistent with Kansas’ real-party-in-interest statute” 
which permits an assignee of a contract claim to sue in his own right. There 
seems to be no Kansas cases on the subject involved in subsection (3). 


Subsection (4) seems to state the la was it exists in Kansas. Several Kansas 
cases holding that a third party may sue on a contract made for his benefit are 
cited in the footnote below.”? 


The official comment on section 2-210 points out that the “section is not 
intended as a complete statement of the law of delegation and assignment.” 
Existing contract law, where consistent with other provisions of the proposed 
code, would not be affected. This section does not touch on the questions of 
successive assignments, the need for and effect of notice, or the form of the 


assignment. 


—_—— 


would materially change the performance of the other . A right to damages for breach of the whole contract 
or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement 
otherwise. 
(3) Unless the circumstances indicate the contrary a prohibition of assignment of “‘the contract” is to be con- 
strued as barring only the delegation to the assignee of the assignor’s performance. 
(4) An assignment of “the contract” or of “all my rights under the contract” or an assignment in similar 
ral terms is an assignment of rights and unless the circumstances indicate the contrary (as in an assignment 
‘or security) it is a delegation of performance of the duties of the assignor and its acceptance by the assignee con- 
stitutes a promise him to perform those duties. This promise is eulooumbie by either the assignor or the other 
party to the original contract. 
(5) The other party may treat any assignment which delegates performance as impairing his expectation of 
performance and may without prejudice to his rights against the assignor demand assurances from the assignee 
(Section 2-609). (P. 72) 
28. Kansas G. S. (Corrick, 1949) 60-401. 
k v. Riggs, 106 Kan. 808, 190 Pac. 12, 


29. Moddoc' 12 ALR. 216n (1920); Weld v. Carey, 122 Kan. 666, 
253 Pac. 235 (1927); Bottom v. Harris, 108 Kan. 7, 193 Pac. 1058 (1920). 


DIFFERENT LOCATIONS... 
the same service and genuine friendliness 


HOTEL JAYHAWK «¢ 300 comfortable rooms in the center of 
downtown Topeka. Coffee Shop and Dining Room serving 
Topeka’s best food. 

JAYHAWK JUNIOR ©* Topeka’s newest and finest, located at 
the Cloverleaf. 50 Rooms with accommodations for your car. 
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Frank Norton of Salina was buried at 
Salina November 2, 1953. Frank died 
early—only 65—I know all the Bar ex- 
tend their regrets to those left behind. 


The Central Kansas Bar meet on their 
semi-annual occasion of the year at Abi- 
lene on Saturday, November 14—I am 
sorry of the date, I like to attend the meet- 
ings. This Bar turns out more membership 
at the meets than any other in Kansas, pro- 
portionately. 

I am taking the week of the 9th off, to 
run down in the Ozark Hills for a week's 
quail shoot. This is an annual occasion— 
and one I lok forward to with a great deal 
of anticipation. Arrangements are made 
considerably in advance of the event; I 
would hate to miss the occasion. Reminds 
me of the story of the boy writing home 
from college, telling his father he couldn't 
drink and entertain the girls on his allow- 
ance. One of the pleasures must be fore- 
gone. The father, an understanding parent, 
wrote back, “You can always drink.” I can 
attend Bar meets in a wheel chair—LaRue 
Royce and I decided that years ago. 


Andy Bokelman goes back as County At- 
torney of Washington County—Andy, I 
thought you had served out your appren- 
ticeship years ago. 


Frank Bien has cast his lot with Junc- 
tion City—Frank is in the Harper-Horn- 
baker office. 





Charlie Betsher has a new front office, 
in Columbian Bldg. at Topeka. He plans 
to practice a little law and represent the 
Capitol Life Insurance Co. as well. 


Roy Bartlett of Washburn Law School 
wants extra copies of the Kansas Bar Jour- 
nals—anyone having duplicates, please 
write him. 

Charlie Platt and Phil Harris have formed 
a partnership, Phil coming down out of 
service and moving in with Charlie—as of 
about October 15th. Phil formerly prac- 
ticed at Junction City under the firm name 
of Harris & Hall before he went back in 
service. 

Bob Stover has come back to McPherson 
to open up in the Jim Galle office—Jim 
being in Topeka full time. 

Wichita has now set up and has in full 
operation a “Legal Aid Program,” this to 
aid people who have or have not a problem 
—and to care for those who cannot pay. 
It should be a wonderful gesture to all con- 
cerned, both the bar and the laity. 


J. Iden Nelson is a new man at Wa- 
Keeney, Kansas, opening his office prior 
to November 1st. 

A new father and son partnership has 
just opened an office in Topeka—Foth & 
Foth. The elder Foth taught economics at 
Washburn, the younger is a Yale graduate 
having practiced in New York City for 
some three years. They should do well— 
and probably will. I know the Shawnee 
County Bar will welcome them. 


Bob Helsel, Dale Bruce and Carl Buck 
are all new parents—seems the stork 
worked overtime on the Wichita bunch. 
Duane Hamilton of Wichita was promised 
a visit some time in October—I assume by 
now, who knows. 
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The Wichita — Secretaries, an or- 
ganized group of ladies who meet regularly 
and get things done, as well as have a lot of 
fun. They entertained the bosses on the 
night of October 21, at a cocktail hour, 
banquet and show. The show—with the 
Can Can girls—Judge Bern and the law— 
both east and west of the Pecos were the 
highlights. The whole cast was clever in 
every part, and did they go over? Just a 
thought while I am on this—why wouldn't 
the men, at a State meeting, welcome an 
act sponsored and put on by the girls? I 
know the Bar would like to see at least one 
act—with the bloom and sparkle the girls 
displayed so lavishly. 

Jim Bouska and Keith Sanborne went to 
New York City to attend a 2 weeks course 
of education on duties of county attorneys 
—if they looked around New York much, 
they would increase their admiration for 
Kansas. 

John Lancelot and Warren Groves are a 
couple of new boys to open in Wichita— 
each with an independent connection, and 
an office of his own. 


John Quinlan has left the office of 
Judge Hill, to enter the practice with John 
Cunningham at Seneca. This should be a 
break for the town. 


Jack Atherton of Emporia, son of my old 
friend, Oliver Atherton, has grown up and 
finished school, and is now a full fledged 
barrister—with the firm of Jones, Hunter 
& Dunn at Hutchinson. I was glad to see 
this boy; I thought a lot of his father. 


The Southwest Bar meeting September 
5th has passed into the history book—there 
was nothing unusual about the meeting ex- 
cept that the attendance was larger—more 
enthusiastic, and the local boys of Hutchin- 
son where the meeting was held took us 
all out to Ray Dillon's “Cabin” on the 
farm, where they served a lunch of fried 
chicken cooked at the town store and taken 
to the farm on portable heaters—the food 
and drink was out of this world. Those 
who did not attend missed a good time. 


Ken Briggs has opened an office at 3217 
E. Douglas in Wichita. Ken was an investi- 
gator for F.B.I. several years before open- 
ing his office. 

Jack Dalton of Sedan is going in with 
O. A. Wilson at Jetmore—I assume this is 





Jack Dalton, Jr—I knew his father very 
well who at one time had a good practice 
in Sedan. O. A. should make a good 
teacher. 

Harry Colmery of Topeka has been 
named General Chairman of American Bar 
Ass'n committee on the Armed Forces. 


Gene Stanley of Wichita died of a heart 
attack at the Wichita-Tulsa football game. 
Gene had long been active in the American 
Bar Ass'n activities and had just been re- 
appointed Chairman of the Ways & Means 
committee. Gene thought more of the 
American Bar and followed it closer than 
any lawyer in Kansas. 

Ed Thiel of Colby was killed the night 
of the 27th of September when his Cadil- 
lac was found wrecked on a highway west 
of Norton. This is a tragedy and a loss to 
the Thomas County Bar. 


Jean Moore and Clark Owen of Wichita 
have made application to the County Com- 
missioners for a fee, for appearing in the 
State Supreme Court, on behalf of an in- 
digent client, by court appointment. I have 
never heard of a similar case—it will be 
interesting to see what happens. 


The office of Foulson, Siefkin, et al, 
missed Bob Partridge one day recently—on 
diligent search, it develo that Bob 
. away one week end and got mar- 
ried, came back the next Monday morning 
as usual, with a “No comment.” Good luck 
anyhow, Bob. 

Bob Lomax and Fred Gasser have opened 


an office in the Bitting Bldg. under the 
firm name of Lomax & Gasser. 


Gene Combs and Ken Nohe have a new 
member in their office—Ruse McCarthy, 
a boy with quite a varied war record, and 
a K. U. graduate as well. 


Vern Bowersock has gotten back to Co- 
lumbus after quite a spell in the D.A.’s of- 
fice both at Wichita and Topeka. The of- 
fice has been swept out and reopened. 


Lawrence Mulliken is back at Columbus 
since about October Ist—the job he had 
with the Housing Administration folded so 
Lawrence came home. 


Marc Boss has a new ground floor loca- 
tion. He moved from the east side to the 
west side of the Square—in Columbus. 
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Melvin Belli of San Francisco has writ- 
ten a book on Demonstration Evidence— 
anyone who might want to order the 2 
volumes, send them on in to me—my ad- 
dress is atop the column. 


Simeon Webb of Pittsburg was in Cali- 
fornia on a business trip, along about Oc- 
tober 5th, when I went to see him. 


Pete Farabi is in Topeka—or was the 
day I went to see him—I did see Mrs. Far- 
abi. 


Charlie Hill has become a fixed member 
of the Legal Staff at the Atomic Energy 
Commission in Paducah, Kentucky. Charlie 
writes friends in Pittsburg that he has had 
one raise in salary and is headed for better 
things with the growth of the commission. 


Paul Armstrong of Columbus was in 
Tulsa at the Fat Cattle Show held there 
annually—Paul is a Hereford breeder of 
some renown. 


Jules Doty of Columbus has closed up 
shop and sold his services to the Columbus 
Bank—Jules is a full fledged banker and 


money lender now. 


Keith Eales has joined the Ratner firm 
in Wichita—as far as I know, Keith is the 
latest addition. 


Cliff Malone has become associated with 
the firm of Adams, Jones and Robinson 
and Phil Mellor has gone in with Aley, 
Morton, Darrah & Riesen in Wichita. 


Stan Wisdom is associated with Jochems, 
Sargent & Blaes at Wichita. In order to 
make room for his coming, the firm has 
taken over the whole top floor of the In- 
surance Bldg. (Farmers and Bankers) and 
are remodeling to suit their requirements. 
They hope to be settled in the new loca- 
tion about January. 

Bill and Peggy Woodard of Wichita 
adopted a baby recently. Congratulations, 
Bill. This should relieve you of the very 
apparent strain you have been under for 
some time. 


John Etling of Kinsley took the Mrs. to 
California to visit the two grandchildren. 
I would know the children by John’s de- 
scription—they are a lot of fun, John. Con- 
gratulations. 


Judge Bill Smith spent a day recently 
with Donnie at Dodge City and, incident- 
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ally, talked politics with Fred Hall. I got 
to keep up with you judge, so I can keep 
Walker posted when I see him occasionally 
in Oklahoma City. 


Don Brown is the newcomer to Council 
Grove, Kansas; he entered the office of 
Marlin and Connie Brown (no relation). 
It just proves how numerous the Browns 
can get. 

H. C. Chandler, a Missourian, I think, 
also opened an office in Council Grove. I 
went to see him one day—he had been 
taken to the Veterans Hospital in Topeka. 
I hope he has completely recovered. 


Ted Kelly of Great Bend spent the 
summer in Colorado along with Mrs. Kelly 
—Fred Conner, the other half of the firm, 
spent some time in Minnesota along with 
Mrs. Conner. 


Ed Moses came home as a dischargee of 
the Air Force and went back with his 
father in the law business under the firm 
name of Moses & Moses in Great Bend. 


Bob Blackburn has had a bad time of 
it recently—his wife has been critically ill, 
his father has too—both in the hospital at 
the same time; I hope the condition will 
right itself in the near future. Sorry, Bob. 


Judge Roy McMullen attended the Le- 
gion Convention in St. Louis—as far as I 
know the only one from Great Bend of the 
Bench and Bar to go—rumor has it he 
wrote Dulles’ speech; I don’t know how 
true this is. 


Warren Kopke has been appointed Po- 
lice Judge of Great Bend. This is a new 
experience for Warren—and will give him 
a slant on the other half of the world. 


Art Hagen and Jiggs Shultz have a new 
office after leaving the office of County 
Attorney last January. 


Miss Isobel Obee toured Canada and 
Alaska this summer—gone a month or 
more—Coe Russell was busy all summer 
showing a horse, left Don Foss to admin- 
ister the office—I know he just loved it. 


Lee Turner is the newest boy to open in 
Great Bend—Tudor Hampton’s nephew— 
Another boy, Harvey Snapp, went to Hois- 
ington as of about September 15th. Barton 
County keeps changing almost as fast as 
Sedgwick. 
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I went out to Larned one night recently 
—Jim Boyd, as the usual agreeable host he 
always is, arranged for me to go to the 
Horse Show, quite an event, with his 
mother and father. I had a nice evening, 
Jim. Thanks again. 

Morgan Wright opened his own office 
in Larned, leaving the office of Peterson & 
Strobel as of about September Ist. This is 
the only change in Larned for some time. 


Bill Farmer from Wichita and Milt 
Beach of Oskaloosa have been sworn in as 
assistant D.A.’s. This all came after George 
Templar’s inaugural at Wichita. 

Ben Hegler, Lee Meador, John Stice and 
Otto Koerner have opened an office in a 
large suite in the Bitting Building, Wichita. 
This is not a jartnership—just an office 
arrangement. It could be a very advanta- 
geous arrangement for all. A bunch of good 
boys, all. 

Morris Moon of El Dorado and Augusta 
went to Denver to attend the County At- 
torneys’ school—while there had an attack 
of some sort, put him high and dry in a 
hospital for several weeks. He is back home 
now and recovered. 


Leavenworth had an “Institute” recently 
—by the account I read in the paper; it 
looked like a state meeting—all the not- 
ables were there from surrounding coun- 
ties. I am sorry I missed it. The Leaven- 
worth group are the most regal entertain- 
ers I know of. Vince Hiebsch of Wichita 
died very suddenly following an illness of 
only a few hours. Vince been quite a 
figure in Wichita having had, as I remem- 
ber, some eight or ten years as City attorney. 
He leaves a very active firm and a host of 
friends. 

Dutch Schultz wrote quite an interesting 
editorial on a possible “Kansas Traffic 
Court.” He makes suggestions on how it 
should be done and the reasons. It is worth 
reading. 

Leo Parker of Kansas City, Mo., had 
about 700 lawyers at a Barbecue held on his 
farm at Stanley, Kansas. A good many of 
the 700 were from Kansas. I think it was 
held on September 19th. The gathering 
was the most Democratic affair I ever at- 
tended. 


Rodney Stone of Newton has moved 
again to another location, more desirable 
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—and better located. Rodney likes the new 
office—and so do L 


Royce Sickler begins his duties with 
Judge Art Mellott soon—Royce is a Mc- 
Pherson boy and a Washburn graduate. 


Columbia, Markam & Smith have opened 
new offices in Parsons, a ground floor loca- 
tion remodeled to suit the new tenants— 
and I hope a suitable place to entertain me 
when I come to town—I know Elmer will 
look after that. 


Gene Davis has opened an office in To- 
peka—after leaving the D. A. office as of 
September 20. I know Gene will be glad 
to get back to private practice. 


Lawrence Curfman of Wichita was 
elected president of the city attorneys’ assn. 
at their last meeting held in Topeka in 
July. Congratulations, Curf. 


My good friend A. J. Stanley, Sr., of 
Kansas City, married several weeks ago— 
A.J., I'm proud of you, and my congratula- 
tions go along with my admiration. 

Lloyd Hall of Topeka has gone over with 
Meyers & Gray in the Bank of Topeka 
Bldg. I think both Lloyd and Ken Wilke 
are just sharing offices. 


I see Fred Carmen has made the Topeka 
headlines—Fred is City Attorney—the 
housing situation has Fred in a quandary. 

Dan Hopson, Jr. of Phillipsburg has gone 
back east somewhere to take a post grad- 
uate course. When he brings home those 
eastern ways, Dan, Sr., you better watch 
your step. 

Doc Smith of Russell went to see a den- 
tist the day I was in Russell—The dentist 
knocked him out—Doc went home to re- 
cuperate—I hope the new tooth serves its 
purpose. 

Roy Calihan resigned as District Judge 
of Garden City to enter the practice with 
Pat, his son. Roland Tate was appointed 
to serve out the term and I suppose con- 
tinue. The Court is in good hands. 


Franklin Corrick had quite a write up 
with his picture in a recent Topeka Journal 
article as being the “Revisor of a Labyrinth 
of Existing Laws’— it isn’t as bad as all 
that, is it, Frank? 


Both Glen Banker and Harold McCombs 
are back on the job—part time only—bith 
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have been on the sick list with more or less 
the same ailment. Glenn and Johnnie 
Woelk have formed a partnership with an 
enlarged office—all this at Russell. 


Claude Rice of Kansas City has been 
“Pro Tem” for Judge Emerson through the 
summer term. 

Bob Brock of Topeka has opened his own 
office for the general practice in the V.F.W. 
Building. 

Jim Pearson has just been appointed City 
Attorney of Mission, Kansas—succeeding 
Clark Kuppinger. Jim has two posts to 
look after—City Attorney and Assistant 
County Attorney as well—he can do it. 


Jim Mowry and Gene Shields of Dighton 
have moved into another office—next to 
the one they formerly occupied. Jim said 
they were on a deal to buy the building. 
I don’t see Jim too often—he spends a 
great deal of time in Colorado. 


Ken Clark of Hill City would buy some 
glass book cases, if he could find some, as 
would Gene Shields of Dighton. Anyone 
having some, write them. 


Ernie Dienes and Bill Wagner of Wa- 
Keeney are getting together on a new 
partnership arrangement and moving into 
a new downstairs location. It is one of the 
nicest offices I have seen. Both boys are 
sg to a long future in the new 

uilding are my wishes. 

Basil Marhoffer, along with six other 
county attorneys, attended the Crime 
School in Chicago Northwestern Univer- 
sity for two weeks recently. I have for- 
gotten who Basil said attended—Jim 
Bradley, Olathe, John Christner, Abilene, 
Tom Boone Leavenworth—the other three 
I have forgoten. 


Pat Thiessen is the newest one to de- 
scend on Salina— I met him one morning 
holding down Drew Hartnett’s office while 
Drew enjoyed Colorado. Pat was with the 
Judge Advocate located in Washington for 
two years prior to his coming to Salina. 

Marion Chipman is vacationing in Ken- 
tucky as this is written, having left Hill 
City about August 15th to be gone three 
weeks. 

Casey Jones, like his illustrious name- 
sake, made Hill City famous with a new 
and modern office front, as well as a re- 
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modeled office. Casey opened the throttle 
and let ‘er go—money and all. 

Abe Weinlood has another baby girl, 
born August 26 at Hutchinson. I think this 
makes three girls for Abe—why not a boy, 
Abe? He might make a lawyer and keep 
up family tradition. 

Charlie Renner, Pratt, has a problem—he 
is the father of four—Mrs. Renner told 
him, the next one he will have. I think it 
scared Charlie out. Anyhow time will look 
after the future, Charlie. 


Judge J. C. Ruppenthal has moved his 
office out to his house, having had an of- 
fice downtown in Russell as long as I can 
remember. Nothing like having things 
handy, Judge, and there’s no place like 
home. 

Bob Wilson, nephew of Dave's at Meade 
has opened his office, hung up a shingle 
and looks like he may go into competition 
with Dave. His office is across the hall. 


Bill Porter of Wichita married August 
15th—Ed Boddington, Jr., and Bill Waugh 
were in attendance as ushers—they both 
said, “Bill looked happy,” and as though he 
enjoyed the ceremonies. 

Bob Siefkin of Wichita made George 
Siefkin a grandfather for another time— 
Bob, along with Bob Partridge, has been 
taken into the firm. 

Paul Smith and Doug Shay have moved 
to the Beacon Bidg., 7th floor, where they 
have more room and larger quarters. 


Laird P. Bowman has become associated 
with McAnany, Van Cleave and Phillips at 
Kansas City, another recent addition to the 
Wyandotte County group. 


Mrs. Charlie Yankey died in July. I know 
Charlie's many friends all sympathize with 
him in his deep bereavement. 

Don Sharp presided at the Junior Bar 
Conference, and did a swell job of what he 
had to work with. The attendance went to 
the golf club and other places—they had 
about 80 of the younger men attending. I 
liked it and had fun, along with a few of 
the oldsters who wandered in. 


George Melvin of Lawrence went “an- 
telope” hunting in September—I knew 
George owned a dog, but didn’t know the 
dog was a “stag hound.” However, George 
has a way—with dogs. 
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Joe Brown left Washington, Kansas, for 
Washington, D.C. I don’t know what the 
difference might be except that he changed 
geographical locations. 

The Seward County Bar is entertaining 
Perryton, Texas, Guymon, Beaver and 
Boise City, Oklahoma Bars, as well as S.W. 
Kansas, at a whing ding of some kind No- 
vember 3rd—I think from what I hear 
that it is a dance and general good time. 
Been ed several times—the reason: 
Harry Gaskill had trouble getting a date. 
Finally Harry just told them to go ahead, 
he didn’t dance anyway. I bet they have a 
good time. 


Bill and Maxine Wood of Liberal have 
become the proud parents of a baby daugh- 
ter; Bill says Maxine just glows. I always 
knew that, and often wondered how she did 
so well with Bill. 


Gerald Stover of Colby has enlarged his 
home to a place where he accommodates an 
office in his basement, where he has moved 
lock, stock, and barrel. 


Penny Roulier of Colby has a new deal 
on the ground floor behind the bank in 
which he sunk 35 G’s. He now complains 
about the walls nor being soundproof—A 
oF remedy, Penny, is not to talk too 
low 


Guido Smith has been in the Denver 
hospital with some sort of stomach dis- 
order he is back home and doing better— 
pretty sick boy for awhile. 


Ralph Clark of WaKeeney stuck an an- 
nex on the back end of his present office— 
did the work himself—just like a profes- 
sional. Ralph says the income is desirable 
and the building an asset to the town, all 
of which I agree on. 

John Henry Lewis has changed his ad- 
dress in Hoisington—he has moved to a 
downtown location which is the desirable 
thing these days. Both John Henry and 
Christy like the change very much. 


Cliff Holland, Jack Brewster and George 
Gould were all Great Bend visitors the 
opening day of the Fall term in Judge Roy 
McMullen’s court. 

Morgan Wright of Larned has his own 
office now, having left Peterson and Stro- 
bel to go it alone. 


Ruel Reddock has just hung up his shin- 
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gle at Olathe. Seems the boys all like a fast 
growing community. Olathe outside of 
Wichita I think fits the picture. 


Art Snyder of Hutchinson will start some 
youngster—who might like Hutchinson for 
a future home—out on the road to wealth, 
prosperity and success. Better see him. 


Wilbur Gedding has come home to Kan- 
sas for good. Wilbur opened up at Colum- 
bus, then went with an oil company for a 
couple of years, stationed at Casper, Wyom- 
ing. The old man “nostalgia” worked him 
over. He came back to go in with Bob 
Nelson and Senator Bill Kahrs. Clarence 
Holeman, also of the office, had Wilbur in 
tow the last time I saw him. 


Both Kent Yount and Fayette Rowe 
were attending court in Oswego—a couple 
of Columbus boys “out of bounds”—any- 
how I didn’t see them. 


Perly Nulton has been confined to the 
Kansas City, Kansas medical center for a 
week or more for surgery. While there his 
wife suffered a heart attack, and she is now 
confined to a hospital at Pittsburg. Seems 
Perly’s troubles all descended at once. How- 
ever he is recovering nicely. It's a little 
early to predict on Mrs. Nulton. She has 
been very sick. 

George Stanley of Arkansas City went 
pheasant shooting in South Dakota. Pretty 
long slide, George, for a short howl—isn’t 
it? 

John Brand of Lawrence is getting to be 
quite a “walking horse” exhibitor. Good 
clean fun John, but costs like . 


A chimney on the building next to the 
Aley, Morton, Darrah, Riesen office caught 
on fire, fell over, knocked a hole in Fred's 
roof—little water damage to a set of Kan- 
sas Reports—otherwise no harm done, 
thank the Lord. 

Harold Riggs opened his office in Olathe 
some time in July. I understand he took 
over Jim Bradley's office while Jim offi- 
Ciates as county attorney. 

There is a Junior Bar Section of the 
Sedgwick County Bar Association that is a 
very active association headed up by Monty 
Dunn as president, Bob Duffenbach as vice 
president, and Henry Edwards as secretary- 
treasurer. The boys get things done. 


Harve McCaslin of Osborne has taken in 
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a youngster by the name of Lew James, a 
Stockton lad. All I want to say is, I hope 
he can hold up the old McCaslin tradition 
—stay at it as long—and prosper as he 
grows. 

Ed Minor of Hays has moved his office 
up town in Hays. Ed now has his own 
location. He had formerly shared an office 
with a bunch of doctors. Good luck, Ed. 


Bob Dailey of Manhattan has gone with 
the Travelers’ Insurance Company out of 
Kansas City. Walt Page is still in Topeka. 


Dick Wells had summer duty in Colo- 
rado, leaving Manhattan in August. He 
spent a couple of weeks active duty with 
J.A.G. Hal Harlan also summered at Cas- 
cade Park. 


Frank Oberg of Clay Center had his va- 
cation in Minnesota in the month of August. 


Paul Stephens of Neodesha is moving 
into a newly-remodeled office about Janu- 
ary. The location is just across the street 
from the present location. 

Bob Domme and Mike Barbara have 
opened an office at 115 W. 6th in Topeka. 
This is one of the newer firms in Topeka 
—and one of the youngest. 

Bob Bingham has become associated with 
Stanley, Stanley, Schroeder, Weeks and 
Thomas of Kansas City, Kansas. If he can 
take it, it will pay big dividends. 

Judge McCamish of Kansas City cele- 
brated his 90th birthday along in August 
some time. The judge is thinking about 
getting started again on another book. 


Holmes, Mitchell and Gamelson have re- 
arranged the office to accommodate Ed 
Weil and Dick Holmes—a couple of 
youngsters who have joined the firm this 
summer. 


John Stephens, formerly of Wellington, 
has associated himself with the Martin Air- 
craft. His home address is Cherry Hill 
Tree, Cookseyville, Maryland. John is in 
the legal department of the company. 

Clarence Sowers, Jr., is in with his father 
and uncle in Wichita. I assume the firm 
will ultimately be Sowers, Sowers and Sow- 
ers. If Junior moves as fast as Senior does, 
it could be soon. 

Guy Goodwin has come down and en- 
tered the practice with his father, under 
the name of Goodwin and Goodwin, with 
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offices in the Insurance Building at Wich- 
ita. Goody, goody—big and little! 

George Stanley and Frank Theis, who 
maintain a solid Democratic front and who 
have never been known to attend any cere- 
mony other than one of their choosing, both 
carried the applauses for a fellow townsman 
who was recently inducted into an office 
held so long by the other side. Who 
knows, if we can get them going to Re- 
publican “doins” often enough they might 
count, assuming the Republicans hold of- 
fice as long as the Demos. 

Roy Bulkley of Topeka had quite a 
seige in the hospital with a dose of surgery 
thrown in. I understand he is out and go- 
ing again. 

Judge Means of Lawrence is on a “Round 
the World Tour.” He left Lawrence the 
middle of July, will be back January 1. 
Went alone, and said he wanted to see the 
sights. 

Clarence Gorrill—just a young fellow— 
died at Lawrence September 15. Clarence 
was just getting to the place where he en- 
joyed the farm and what went with it—I 
was sorry to hear of his death. 

Nellie Ruth Huffman, after 30 years 
with Harry Colmery—with one interrup- 
tion—has opened an office of her own in 
the Columbian Building, Topeka. Mrs. 
Huffman should do well—she knows all 
the Bar of Topeka, as well as a large ac- 
quaintance over the state. 


Leo Karlin talked to 300 attorneys at 
Wichita Friday, October 15, at the Lassen 
Hotel. The subject was the presentation of 
evidence in personal injury suits. He had 
a big turn out, and made a good talk. 


Auburn Light has been part way down 
this summer, but is back now and doing 
all right as far as I could see. 


Alex and Joe Fromme of Hoxie are ne- 
gotiating for a building in the process of 
completion—one that will be uptown in all 
particulars. These new office buildings are 
springing up in Kansas most everywhere I 
go. I like to see them. I park in the back 
just like the clients and save nickels. 


Warren Kopke has been appointed city 
attorney of Great Bend—Bert Carothers 
resigning. Ed Moses was appointed Police 
Judge in Warren's wes. =a are happy 
with the new assignment. 
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WHERE THE 


WICHITA BAR ASSOCIATION 


MEETS EVERY TUESDAY NOON... 


IN THE HEART OF DOWNTOWN WICHITA 
AND WITHIN WALKING DISTANCE OF THE 
COURT HOUSE AND FEDERAL BUILDING 


Another Schimmel Hotel with... 


SCHIMMEL SERVICE 


MK YEAR-AROUND AIR-CONDITIONED 


KK TRAIL ROOM OPEN AROUND THE CLOCK 


WK LASSEN COFFEE SHOP 











Stay at 
KANSAS CITY, KANSAS ~~ ~~~ TOWNHOUSE 
OMAHA, NEBRASKA — ~~ ~~~ BLACKSTONE 
LINCOLN, NEBRASKA ~~ ~~~ CORNHUSKER 
GALESBURG, ILLINOIS _._ ~~ CUSTER 


all Schimmel operated...Direct Teletype Service... 




















The Faith That Built This 
Business Is 80 Years Old 


In commemorating the 80th Anniversary of the founding 
of Shepard’s Citations * * * two basic factors stand out in 
marking these eight decades of continuous activity. 


Through all the vicissitudes of 80 years of strenuous 
American life, this company has never lost faith in the 
future of the United States. It has emerged from each 
dark valley to stand ever upon higher ground, com- 
manding wider and wider horizons. 


Today, in the midst of world wide confusion * * * as upon 
the occasion of other anniversaries in the past * * * it 
believes that the United States can enrich still further the 
opportunities of the matchless privilege which it confers: 
American Citizenship. 


Secondly, inspired with a steadfast faith in the nation, 
Shepard’s Citations has never lost faith in itself * * * has 
never compromised the high standards of Quality and 
Responsibility upon which this business was founded. 


That we have steadily grown and prospered upon the 
foundation of these simple principles * * * until we have 
become today, not merely one of the oldest and largest, 
but the most celebrated business of our particular kind in 
the world, demonstrates the soundness of a faith which 
has never proved false. 


Shepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1953 by Shepard's Citations, Inc. 











Just set the -4ufomatic Clock 
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l Turns Oven On at Exact Minute Desired. 
2 Skillfully Supervises Cooking and Baking. 
3 Turns Oven Off at Pre-Determined Time. 





Another fine feature. . . all burners light 
automatically. Oven and broiler burners 
light with an electric pilot. 


Tar Gas SenviceCo.| 











